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LEGISLATIVE HEARING ON S. 1140, THE 
FEDERAL WATER QUALITY PROTECTION ACT 


TUESDAY, MAY 19, 2015 

U.S. Senate, 

Committee on Environment and Public Works, 
Subcommittee on Fisheries, Water, and Wildlife, 

Washington, DC. 

The committee met, pursuant to notice, at 10:02 a.m. in room 
406, Dirksen Senate Building, Hon. Dan Sullivan (chairman of the 
subcommittee) presiding. 

Present: Senators Sullivan, Barrasso, Capita, Boozman, Sessions, 
Fischer, Rounds, Whitehouse, Gillibrand, and Markey. 

OPENING STATEMENT OF HON. DAN SULLIVAN, 

U.S. SENATOR FROM THE STATE OF ALASKA 

Senator Sullivan. The Subcommittee on Fisheries, Water, and 
Wildlife will now come to order. 

Thank you to all of you for your attendance here this morning 
on an important bipartisan bill offered by my colleague Senator 
Barrasso. 

I am proud to be an original co-sponsor of S. 1140, The Federal 
Water Quality Protection Act, as this bill would address many of 
the concerns we have all been hearing regarding the EPA and 
Army Corps’ proposed Waters of the United States Rule or the 
WOTUS rule. 

Over the last few months, we have held several hearings, includ- 
ing two field hearings in Alaska, on the proposed rule where we 
heard testimony from a variety of witnesses including the EPA Ad- 
ministrator, Assistant Secretary of the Army, State and local gov- 
ernment representatives, as well as other stakeholders. 

This bill is a continuation of those efforts and would require the 
agencies to withdraw the current proposed WOTUS rule and issue 
a revised rule proposal that adheres to a series of principles delin- 
eated by Congress, only after completing numerous procedural re- 
quirements bypassed the first time around. 

In our first hearing on this issue, I asked the EPA Administrator 
McCarthy to share with me the agency’s internal analysis justi- 
fying this rule. I am still waiting for a response. It was a simple 
request and I believe it is outrageous that the EPA cannot issue 
a legal opinion citing the legal justification for this rule. 

It would be useful for the EPA Administrator to not only address 
that legal justification of that rule but the front page article in the 
New York Times today on accusations that the EPA is violating the 
anti-Federal lobbying law in relation to this rule. It would be good 

( 1 ) 
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to have both of those legal analyses from the EPA as soon as pos- 
sible. 

Three-fifths of the States oppose the proposed WOTUS rule along 
with more than 300 trade groups and associations from across the 
Country. While it is Congress’ job to prevent this massive expan- 
sion of Federal jurisdiction, we must do it in a way that protects 
our waters and allows States the opportunity to fulfill their roles 
as co-regulators under the Clean Water Act. 

A huge percentage of Alaska already falls under Federal Clean 
Water Act jurisdiction. This means that those building or doing 
business on or near these waters have to wrangle with the Federal 
Government to obtain costly permits and approvals. 

While there is no doubt that many of these waters, such as the 
Yukon and Kuskokwim Rivers, and their tributaries, are clearly ju- 
risdictional under the Clean Water Act. The proposed rule seeks to 
go further and would encompass many waters that Congress never 
intended to be jurisdictional. 

This massive expansion of Federal authority will have harsh con- 
sequences for not only those who are trying to develop the land but 
State and local governments charged with protecting their own 
unique resources. It is also an expansion of Clean Water Act juris- 
diction that I believe only Congress can grant. 

Alaska has some of the cleanest waterways in the world result- 
ing in vibrant, world class fisheries and award-winning drinking 
water. We need to ensure that any effort to clarify Federal jurisdic- 
tion under the Clean Water Act does not jeopardize these charac- 
teristics that are so fundamental to the identity of Alaska and 
other States throughout the Country. 

Today we are here to discuss a bipartisan bill that would not 
only help to clarify jurisdiction and prevent unlawful Federal over- 
reach, but it would also help to ensure that the protection of Alas- 
ka’s precious resources remain in the hands of those who live near 
and rely on them. 

Thank you all again for being here this morning and I look for- 
ward to hearing from our witnesses. 

I yield the remainder of my time to my colleague. Senator 
Barrasso. 

[The prepared statement of Senator Sullivan follows:] 

Statement of Hon. Dan Sullivan, U.S. Senator 
FROM the State of Alaska 

Good morning and thank you all for being here today to discuss an important bi- 
partisan bill, offered by my colleague Senator Barrasso. I am proud to be an original 
cosponsor of S. 1140, The Federal Water Quality Protection Act, as this bill would 
address many of the concerns we’ve all been hearing regarding the EPA and Army 
Corps’ proposed “waters of the United States” rule. 

Over the last few months, we have held several hearings, including two in Alaska, 
on the proposed rule where we heard testimony from a variety of witnesses includ- 
ing the EPA Administrator, Assistant Secretary of the Army, State and local govern- 
ment representatives, as well as other stakeholders. This bill is a continuation of 
those efforts and would require the agencies to withdraw the current proposed rule 
and issue a revised proposal that adheres to a series of principles, only after com- 
pleting numerous procedural requirements bypassed the first time around. 

Three-fifths of the States oppose the proposed rule along with more than 300 
trade groups and associations from across the country. While it is Congress’s job to 
prevent this massive expansion of Federal jurisdiction, we must do it in a way that 
protects our waters and allows States the opportunity to fulfill their roles as co-reg- 
ulators under the Clean Water Act (CWA). 
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A huge percentage of Alaska already falls under Federal CWA jurisdiction. This 
means that those building or doing business on or near these waters have to wran- 
gle with the Federal Government to obtain costly permits and approval. While there 
is no doubt that many of these waters, such as the Yukon, Kuskokwim, and Susitna 
rivers, and their tributaries, are clearly jurisdictional under the Clean Water Act, 
the proposed rule seeks to go further and would encompass many waters that Con- 
gress never intended to be jurisdictional. This massive expansion of Federal author- 
ity will have harsh consequences for not only industry but State and local govern- 
ments charged with protecting their own unique resources. 

Alaska has some of the cleanest waterways in the world resulting in vibrant, 
world class fisheries and award-winning drinking water. We need to ensure that 
any effort to clarify Federal jurisdiction under the CWA does not jeopardize these 
characteristics that are so fundamental to the identity of Alaska. 

Today we are here to discuss a bipartisan bill that would not only help to clarify 
jurisdiction and prevent unlawful Federal overreach, but it would also help to en- 
sure that the protection of Alaska’s precious resources remains in the hands of those 
who live near and rely on them. 

Thank you all again for being here this morning and I look forward to hearing 
from our witnesses. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM THE STATE OF WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman. 

I want to tell you how much I appreciate your holding this hear- 
ing today, as you said, on a bipartisan environmental protection 
piece of legislation. 

S. 1140, The Federal Water Quality Protection Act, is legislation 
I introduced, along with Senators Donnelly, Heitkamp, Manchin, 
along with others members of this committee, including you, Mr. 
Chairman, that will protect our Nation’s navigable waterways and 
our pristine wetlands. 

This bill is a testament to the hard work that both sides of the 
aisle have done in achieving an agreement on a comprehensive en- 
vironmental protection bill. 

I would like to thank Chairman Inhofe and other co-sponsors for 
showing environmental legislation to protection our air, land and 
water can be introduced in this committee in a bipartisan way. 

I think it bodes well for the future and I look forward to con- 
tinuing to work with our colleagues on both sides of the aisle who 
want to get work done for the American people. 

With regard to this legislation, it is the subject of today’s hear- 
ing. I would like to say that our rivers, lakes, wetlands and other 
waterways are among America’s most treasured resources. In my 
home State of Wyoming, we have some of the most beautiful rivers 
in the world such as the Snake River, the Wind River and dozens 
of others. 

The people of Wyoming are devoted to keeping these waterways 
safe and pristine for our children and grandchildren. We under- 
stand that there is a right way and a wrong way to do it. It is pos- 
sible to have reasonable regulations to help preserve our water- 
ways while still allowing them to be used as natural resources. 

Rather than wait for a rule that likely will not represent the in- 
terests of farmers, ranchers, families, communities, let us move for- 
ward with a bipartisan. Federal Water Quality Protection Act to 
assure the people that we hear and understand their concerns. 

Thank you, Mr. Chairman. I look forward to the testimony. 

Senator Sullivan. Thank you. Senator Barrasso. 
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I now want to recognize Ranking Member Whitehouse for his 
opening statement. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, 
U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Thank you, Mr. Chairman. 

Once again we are here to consider a Republican attack against 
environmental protection. It is becoming a recurring theme. 

This is an attempt to kill the proposed rule by ERA and the 
Army Corps of Engineers under the Clean Water Act. The so-called 
Eederal Water Quality Protection Act, an ironic name if there ever 
was one, would prohibit EPA from finalizing any change to its reg- 
ulations until it conducts a new 120-day comment period, responds 
to all comments received on the current rulemaking which number 
in the millions, carries out a 180-day consultation with State and 
local governments, conducts analyses under five different statutes 
and Executive Orders and reports to Congress. 

The EPA rule is based on sound, scientific analysis. In my home 
State of Rhode Island, this rule is going to protect our environment 
and support our economy. Small streams and wetlands are vital for 
fish and wildlife and Rhode Island’s vibrant recreational industry. 

The U.S. Eish and Wildlife Service reports that Rhode Island 
residents and non-residents spent $360 million on wildlife recre- 
ation, including $130 million on fishing in 2011. More than 402,000 
Rhode Islanders participated in wildlife recreation activities in 
2011. 

Contrary to what my Republican colleagues claim, this rule is 
good economic news in Rhode Island and probably across the Coun- 
try. That is way the American Sustainable Business Council, which 
represents 200,000 businesses that rely on clean water, supports 
the EPA clean water rule. 

Polling commissioned by the Council found that 89 percent of 
small business owners, including 78 percent of Republicans, favor 
Eederal rules like those proposed by the EPA to protect upstream 
headwaters. 

Seventy-one percent of small business owners agree that clean 
water is necessary for jobs and the economy. Sixty-seven percent 
are concerned that water pollution could hurt their business in the 
future. 

I ask unanimous consent that the letter from the Council oppos- 
ing S. 1140 be entered in the record. 

Senator Sullivan. Without objection. 

[The referenced information follows:] 
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American 

Sustainable 

Business 

Gouncil 


Dear Senator, 

On behalf of the 200,000 businesses we represent, the American Sustainable Business Council 
(ASBC) respectfully urges the Senate Subcommittee on Fisheries, Water and Wildlife to reject 
S.1 140, the Federal Water Quality Protection Act. American businesses across many sectors of 
the economy rely on clean water, both for inputs into their products and to ensure the health and 
well-being of their employees. 

S.1 140 ignores the fact that the Environmental Protection Agency (EPA) has already conducted 
a thorough and open process over the past year that has allowed all affected parties to express 
their views on the proposed Waters of the US (WOTUS) rule. The rule was originally proposed 
by the EPA in light of longstanding confusion surrounding their jurisdiction under the Clean 
Water Act. We believe that S.1 140 will subvert the standard rulemaking process by blocking 
issuance of the WOTUS rules before the public’s views have been considered. Doing so would 
be a disservice to every business and industry that has already weighed in on these complex 
and important regulations. 

National, scientific polling of independent small businesses commissioned by ASBC last year 
demonstrates how important clean water is to business owners. Eighty percent of small 
business owners, including 78% of Republicans and 73% of independents, favor federal rules 
like those proposed by the EPA to protect upstream headwaters. The polling also found: 

• 7 1 % of small business owners agree that clean water is necessary for jobs and the economy. 

• 67% are concerned that water pollution could hurt their business in the future. 

• 62 % agree that government regulation is needed to prevent water pollution. 

• 61% believe that government safeguards for water are good for businesses. 

• 60% believe that complying with clean water regulations is more economical than risking harm 
from neglecting safety practices. 

During 2014, EPA accepted comments on the proposed rule for many months, twice extending 
the comment period to accommodate higher interest from business environmental and 
agricultural groups. EPA should be given the opportunity to incorporate the public’s views, and 
finalize the rule in a way that clarifies what needs to be. 

We ask you to oppose S.1 140 as it would render the voices of the public, including business 
owners, moot. It would leave American waterways unprotected, putting businesses and 
economies in peril. And it would represent a failure of long-term economic planning. We urge 
you to do the right thing for American businesses and the economy, and vote down S.1 140. 

Sincerely, 

Richard Eidlin 

Vice President of Policy and Campaigns 
American Sustainable Business Council 


ITl: 202.595.0302 
1401 NEW YOSK AVE. NW, 
SUITE 1225 

VVASHlNGTON DC 20005 


ASBCOUNCfL.ORG 
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Senator Whitehouse. It isn’t just the business industry that is 
ready for the waters of the United States rule, I would also like to 
submit for the record letters signed by the American Fisheries Soci- 
ety, the American Fly Fishing Trade Association, Backcountry 
Hunters and Anglers, Berkley Conservation Institute, Bull Moose 
Sportsmen’s Alliance, Dallas Safari Club, Isaak Walton League of 
America, the National Wildlife Federation, Theodore Roosevelt 
Conservation Partnership and Trout Unlimited opposing this bill 
and further delay. 

Senator Sullivan. Without objection. 

[The referenced information follows:] 



7 


AMERICAN FISHERIES SOCIETY • AMERICAN F1.Y FISHING TRADE ASSOCIATION • 
BACKCOUNTRY HUNTERS AND ANGLERS • BERKLEY CONSERVATION INSTITUTE • 
BULL MOOSE SPORTSMEN’S ALLIANCE • DALLAS SAFARI CLUB • IZAAK WALTON 
LEAGUE OF AMERICA • NATIONAL WILDLIFE FEDERATION • THEODORE ROOSEVELT 
CONSERVATION PARTNERSHIP • TROUT UNLIMITED 


May 18,2015 


The Honorable Dan Sullivan 
Chairman 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


The Honorable Sheldon Whitehouse 
Ranking Member 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


Re: Hunters and Anglers Strongly Oppose S.1 140, Legislation Blocking the Clean Water 
Rule 

Chairman Sullivan and Ranking Member Whitehou.se: 

The undersigned sportsmen organizations strongly oppose S.l 140, the “Federal Water Quality 
Protection Act.” S.l 140 would derail a near-final rulemaking process to clarify the Clean Water 
Act. The rulemaking has the potential to restore longstanding protections for millions of 
wetlands and headwater streams that contribute to the drinking water of 1 in 3 Americans, 
protect communities from flooding, and provide essential fish and wildlife habitat that supports a 
robust outdoor recreation economy. 

The Environmental Protection Agency and the Army Corps of Engineers (the agencies) are very 
close to completing the clean water rule, which takes a huge step forward in clarifying 
protections for many streams and wetlands that have been at increased risk of pollution or 
destruction over the la.st decade. These at-risk streams and wetlands are home to countless fish 
and wildlife species, and America's hunters and anglers rely on them for access to quality days in 
the field. In addition, the clean water rule is informed by a thorough and extensive review of the 
peer-reviewed literature of wetlands and hydrologic sciences demonstrating the important 
chemical, physical, and biological connections between water bodies. 

We have three primary objections to S.l 140. First, S.l 140 will lock in the current state of 
jurisdictional confusion, meaning that valuable fish and waterfowl habitat will remain at risk 
indefinitely. The bill prohibits the agencies from clarifying the Clean Water Act until they have 
met several specified criteria, which, despite a December 3 1 , 20 1 6, target date the agencies 
“should use best efforts” to meet, they may not be able to do for the foreseeable future. After 
nearly 1 5 years of Clean Water Act confusion, such an extended delay is unacceptable to the 
millions of hunters and anglers eager to have their local waters fully protected again. 
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Second, S. 1 140’s consultation requirements are unnecessary and duplicative. The agencies 
engaged in a very transparent and thorough multi-year rulemaking process that included over 
400 stakeholder meetings and an extended public comment period that produced over one 
million comments. The bill requires the agencies to halt the current rulemaking just weeks before 
it is complete, solicit input from stakeholders they have already consulted, consider factors they 
have already considered, and then propose the rule anew. In reality, the legal issues surrounding 
Clean Water Act Jurisdiction have been hashed out, the science has been analyzed, peer- 
reviewed, and compiled, and the public and key stakeholders have weighed in. Simply put, the 
agencies have all the information they need to make an informed decision. There is nothing to 
gain by further delaying this rule, 

Third, S.l 140 would eliminate federal protections for waters long covered by the Clean Water 
Act. The bill makes it more difficult to protect smaller headwater streams, disregards wildlife 
connections in jurisdictional determinations, and eliminates protections for “isolated” waters. 
Many of these types of waters are prime hunting and fishing grounds, and in the case of what the 
bill calls “isolated” waters, are also the primary breeding grounds for the vast majority of 
waterfowl in North America. 

We commend the agencies for advancing this long overdue rulemaking. This rule represents the 
best chance in a generation to clarify Clean Water Act protections while preserving - and, in 
some cases, enhancing - longstanding Clean Water Act exemptions for farmers, ranchers and 
foresters that encourage wise stewardship of land and water resources. 

After an exhaustive rulemaking process, we are just weeks away from a final rule that will 
contain changes responding to the constructive criticisms offered during the comment period, 
resulting in a clearer, stronger final product. All stakeholders, including the nearly 900,000 
members of the public who commented in support of clarified protections, should be given the 
opportunity to review the final rule. Rather than pursue legislation that will derail the rulemaking 
and look in Clean Water Act confusion indefinitely, we urge you instead to reserve judgment and 
review the final rule when it is completed in the coming weeks. 

The Clean Water Act has always been about restoring and maintaining the chemical, physical 
and biological integrity of the Nation’s waters. It is bedrock support for America’s more than 40 
million hunters and anglers, and for the 117 million Americans whose drinking water depends on 
healthy headwater streams. Protect America’s clean waters. Oppose S.l 140 and allow the open, 
transparent, and thorough rulemaking process to conclude at long last. 

Thank you for considering our views. 


Sincerely, 


American Fisheries Society 
American Fly Fishing Trade Association 
Backcountry Hunters and Anglers 
Berkley Conservation Institute 
Bull Moose Sportsmen’s Alliance 


Dallas Safari Club 

Izaak Walton League of America 

National Wildlife Federation 

Theodore Roosevelt Conservation Partnership 

Trout Unlimited 
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Senator Whitehouse. I also ask unanimous consent to submit 
for the record letters opposing S. 1140 from the Washington De- 
partment of Ecology, the National Wildlife Federation, a joint letter 
from American Rivers, BlueGreen Alliance, Clean Water Action, 
Earthjustice, Environment America, League of Conservation Vot- 
ers, Natural Resources Defense Council, Prairie Rivers Network, 
Sierra Club and the Southern Environmental Law Center, a letter 
from Stroud Water Research Center and a joint letter from 10 sci- 
entists and a joint letter from 23 law professors. 

Senator Sullivan. Without objection. 

[The referenced information follows:] 
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May 18,2015 


The Honorable Dan Sullivan, Chairman 

U.S. Senate Committee on Environment and Public Works 

Subcommittee on Fisheries, Water, and Wildlife 

The Honorable Sheldon Whitehouse, Ranking Member 
U.S. Senate Committee on Environment and Public Works 
Subcommittee on Fisheries, Water, and Wildlife 

Rc: Hearing on S, 1140 in the United States Senate Cominiftce on Environmental and 
Public Works, Subcommittee on Fisberic,s, Waters and Wildlife. 

Dear Senator Sullivan, Senator Whitehouse, and members of the Sidrcommittee: 

I am writing in opposition to S. 1 140, that would halt the nilemaking process currently underway 
to define “Waters ofthe United States” for purposes of regulation under the federal Clean Water 
Act. 

There is not another state in the U.S. that appreciates, and relies on, clean water as much as 
Washington State. Our residents htirvesl salmon on the Olympic Peninsula and Puget Sound, 
and our farmers grow apples along the Wenatchee River and hops in llie Yakima River basin. 
Much ofour drinking water supplies begin in the intermittent and ephemeral .streams that are one 
ofthe major focal points of the rulemaking. 

The Washington State Department ofEcology (Ecology) is quite experienced in matters 
associated with U.S. Army Corp.s of Engineers (Corps) and Environmental Protection Agency 
(EPA) “Waters of the U.S.” jurisdiction. As the water quality authority for Washington State, 
Ecology implements the state’s Water Pollution Control Acl (RCW 90.48), and as the state water 
pollution control agency, is responsible for implcnionting all federal water pollution control laws 
and regulations, including 401 water quality certifications on Clean Water Acl section 404 
permits. As a practical matter, the types of waters that the proposed aile identifies as “Waters oi 
the U.S.” are consistent with the jurisdictional calls that we have seen in practice by the Corps in 
Washington Slate. Consequently, we do not believe that the rule will result in a major change 
for permittees in Waslnngton Stale. 

Ecology was one of four Washington State agencies that signed a consensus conunent letter on 
November 12, 2014, expressing support for the Corps and tlPA to clarify the definition of 
“Waters ofthe U.S.” (enclosure). The other signatory agencies were the Washington 
Departmenl,s of Transportalion, Fish and Wildlife, and Agrioulliire. 
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Tlie Honorable Dan Sullivan 
The Honorable Sheldon Whitclioiise 
May 18,2015 
Page 2 

Ecology appreciates the Corps’ and EPA’s adempl to clarify jurisdiction for “Waters of tlic U.S.” 
tluQiigh the proposed rule. As the federal agencies worked through the public comment process 
last summer and fall, we have been appreciative of the interactions between EPA and the states. 
We are hopeful that the final rule will reduce confusion and improve predictability of water 
management processes in Washington State. Improved clarity will not only benefit the watci' 
resources of our state, but will also benefit the regulatory and business community, allowing for 
more efficient review and approval of future development. 

In suminnry, Ecology supports the proposed “Waters of the U.S.” rule because: 

Work thus far between federal agencies and the states has been positive and responsive. 
Wliile additional work remains, we would like to build upon the interagency cooperation. 

The proposed rule will clarify that an important number of streams and wetlands be 
covered under the federal Clean Water Act. 

The increasetl ckirily sought in the rule will help create a more predictable and clficient 
permitting system. 

Finally, Ecology views S. 1140 as unnecessary. S. 1 140 would halt a process that is nearing 
completion and send the agencies back to the starling line to begin the process again. Such an 
approacli would undermine years of investment by agencies, states and thousands of interested 
stakeholders - including the state of Wasliington - all (he while leaving in place an existing rule 
that is plagued by confusion and uncertainty. S. 1140 appears to create more confusion than it 
re,solve.s, and would leiive the water resources of our state more vulnerable iind our regulatory 
process more complex. Wo urge the Subcommittee to reject this legislative proposal and allow 
the agencies to complete the current nilcmaking process. 

If the Subcommittee has further c|ueslions regarding Washington’s position, please contact 
Lauren Driscoll at (360) 407-7045 or Laureii.driscoll@ccv.vva.Bov . 

Sincerely, 

dfeiVj). 

Maia D. Bellon 
Director 


Enclosure 




November 13, 2014 


Wafer Docket 

EiiviiOfimciUal Protccfioii Agency 
Mail Code 2822T 
1200 Pennsylvania Avenue NW 
Washington DC 2()4()0 

Attention: Docket ID No. EPA-HQ-OW-201 1-0880 
Dciir Administrator McCarthy: 

Washington State ngcnoic.s .submit the following comments on (he propo.sed rule from the United 
Slates Army Corps of Eiigiiioers (Corp.s) and the Bnvironmenlal Protection Agency (EPA), 
DeJhnUon oj Waterx of /he Uni/ed States wider the Clean Water Act, EPA Docket ID No. EPA- 
MQ-OW-201 1-0880, Thi.s letter ropresenis the consensus comments ofthe slate departments of 
Ecology, Trnii.sportation, Fish and Wildlife, and Agricullnro on Ihc proposed rule. We appreciate 
the Corps’ and EPA’s attempt to clarify the definition of “waler.s ofthe US.” 

Final implcmontalion ofthe rule will affecl each of these state ageiicie.s. The Washington Stale 
DeitartmenI Ecology (Ecology) is the water cpiality authority for Washington State. Ecology 
implements the slate’s water iiollulion control act (RCW 90,48) and is delegated by EPA as (ho 
.stale water pollution control agency re.spon.sihle for implementing all federal water pollution 
control Inw.s and rcgulalion.s. Ecology i.ssue.s Section 401 water quality certifications on federal 
.Section 404 pormils. Ecology has enjoyed a cooirerative working relatioirship with our federal 
jrarlnoi'.'! and looks forward to supporting the imjrlementalion ofthe rule. 

.lui'isdiction is chirificd 

Washington apj)reciates the clarity the rule ))rovides regarding the scope of federal juilsdicl ion 
over watens ofthe United .States in the context of U.S. Supreme Court dcci.sions including Solid 
Waste Agency of Northern Cook Comity v U.S. Army Corps ofICiigliweis', and Rapanos v, 

United Stales^. These two decisions arldrcsscd Ihc extent of federal jurisdiclion but diii no( 
provide a clear and comprehensive dellnilioii of jurisdiction. The phirnlily decision in Rapanos 


531 U.S. 159(2001) 
SlVirs^TJS (2006) 
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ill particular has resulted in luicerlainly regarding the correct sco]5e of federal jurisdiction, 
esjrecially for wetlands. 

The projroscd rule |)rovides more cltirity on which waters arc per so Juiisdiclionnl, It also 
provides some guidance on assessing a “signiricant nexus” when determining the jurisdictional 
Statius of other walor.s. 'I'he rule providc.s clarity for some water.s such as trihiilarics, but it 
contains language that is in need of i'urther clarification. “Floodplain,” “riparian” and 
“contributing tlow” are all terms whose definilions should be articulated more clearly on a 
regionttl i)asi.s, since tlicii' dofining charactcrislics may vary in different pails of the cminiry. 

Additionally, the proposed rule applies lo Section dOd purntiliing as well as other pcrniitliiig 
))rogrnms such its Section d02. 'I'lie rule should explain how these Iwo irrogranis compare and 
overlap. For example, the relationsld)) between tlic ride and management of nuiiiicipal .separate 
storm .sewer .systems needs to ho explicit. 

Rule i.s Cnii.sistciit with E\i.sting rractiec.s 

Washington supports the inclusion of the types of “waters oftlic US” outlined in the proposed 
rule, 'I’licso waters arc consistent witli the jurisdictional delcrminniions tlint sve liave .seen in 
Wasliinglon. !n Wa,siiinglon Slate, bolli the Corps and Ecology consider the following watens 
jun.sdictionnl; 

» Perennial, intermittent and epltcmeral strenin.s (iributarie.s) 

» Channolized streams in dilcltcs (Iribularie.s) 

0 Wetliimis linked to a navigtiltlc water tlirouglt .sliallotv siilxsiirfaco now.s siicli a.s liyporhcic 
fiows (in the floodplain) 

9 DilchCvS exeavalod llirougli wetlands or other “waler.s of llte US” (tributary) 


No Cliangc for Stale Wafers 

Washington interprets tlic draft rule to notaffeet (tie way the slate regulates its wafers. 
Wa.shington's definition of “wtiter.s of the stale” in litc state water i>olhition control act (ROW 
90,d8) protects additional waters not covered under llte federtil Cletiii Water Act .sucli as prior 
converled croplands and isolated wetlands. Washington will continue to regulate all waters of 
the .slate regardless of federal jurisdiclion. ilowever, Wasliington appreciates that llte rule more 
clearly identifies what types of waleirs woiilrl be con.sidcrcd jurisdictional under the federal Clean 
Water Act, ■fliis is important tvlicn proponents may need Section 404 permits IVom llio Corps 
and related .Section 401 certifications liont lire slate. 

These ciarifientions regarding “waters of the US” should hcl|) streamline permilling .siitce those 
waters identified in the rule would not require individual jurisdictional determimitions. While 
Wasliinglon protects its waters iindoi' stale law, llti.s imeerlainly in federa! jurisdiction lias 
resulted in pennitting delays when a jurisdictional determination is required. Alllioiigii fliis 
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j)i'Oi)o.se<l rule may lielp stresimline clctcrminalion for some waters, such its ti'ibuliii'ie.s, it may take 
longer to receive a jurisdictional call when using the significant nexus lc.sl since lhe.se will 
retjuire cii.su-hy-case deienninations. 


iSignificaut Nc.xu.s 

Washington reqnesls that the rule, preamble or guidance should he amended to provide more 
specificity on what is needed to document a significant nexus. Wtishiugfon supports the use of 
remote sensing to identify similarly siUialed classes of waters when making significant nexus 
determinations as well ns the use ofsingle point of entry waicrshetls and ccorcgions to idenlify 
“in the region” whore waters are “similarly-siluated.” Using the watershed and ecoregion in 
.significant nexus deteritiinations will allow slates ;md the Coips and EPA to acconiniodate the 
variety of landforins ami .systems across the eotuitry. 

Given the broad nature of the rule and the diversity of wtilcrs ticro.s.s the United Slates, 
Wn.shington recommends that the Corps and EPA work regionally with the slates in identifying 
cltisses of “other waters” that have a significant clTccl on downstream waters, Identilying cla.s.se.s 
that have a significaitt nexus with downstream waters would reduce the number of imlividiml 
determinations needed. As jrart of this work, Washington rccomineml.s tlmt the Corps and EPA 
work with the stale to idenlify ap])ropriate regions in our slate thni may coninin classo.s of 
similarly .situated walers (hal provide a significant ne.xus to a “wiilor oflhe US.” 

Permit slrcamlining could re, suit from identifying classes of “other walers” ns jurisdictional by 
reducing Ihe number of individual .significant nexus detonninations ncee.ssary and; reducing llic 
lime needed lo process permil.s. When an individual determination is ncccs.sary, we recommend 
tliat the Corp.s slrive to meet a 1 80-day timeframe for a decision. A limefninie for individual 
determimilioiis will provide ti clear slandavd for regultilory staff and will help roassin-e applicanls 
and the piililic lliat projects will be processed in a liaiely maiuicr. 

Support of Tributary Definition 

Washington sup]5orl,s the inclusion oflhe presence ofa bed and bank and evidence of fiow in the 
definition of tributary. Regional inamiaLs on determining the Ordinary High Water Mtirk on 
tributaries will be im))orlanl to cn.siiie clarity. We recommend tliat the Corps and fiPA tvoik 
with .stale.s lo develop regionally appropriate methods and tools for delineating tributarie.s. In 
res))oiise to El'Aks rcc|uesl, we feci it is a|)propiiaie to include tvellaiids as (I'ibularies ratlicr than 
just as adjacent witters wlten Ihey arc pint ofa Iributary system. 

Tito cliiinge iVom “adjacent wetlands” lo “adjaccnl watcr.s” io include oilier water features (such 
its oxbow lake.s) i,s appropri.Uc when Ihey are adjacent to jurisdictional watcr.s, bordering, 
contiguous or located in the riparian area or floodjriain ofa “water of the US.” 
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Cliirifii'itlion on Floodphiiiis, Rlpnriini Arens, and Coiilribiiting Flow 

Washingloii siipporls the inclusion olwalci's localctl in Itic lloodplsiin ol'jurisdictional waters or 
in riparian aren.s along waters and tributaries as “neighboring” waters bccatisc ol their 
importance in protecting the pliysical, chemical and biological integrity of the nation’s waters, 

Regtdalory protection oftliese critical waters is important in onr state. Washington has several 
federally listed sahnonid species. Loss ofin-waler, lloodplain and ripiirian iiabitals has been a 
key contributor to their decline. Wasliiiiglon floodplains su|)port many wetlands that are used by 
.salmonids for refuge and rearing. Tlicsc wetlands arc often connected to rivers via .shallow 
subsurface liyporlieic Hows and overbank Hooding. Wetlands in riparian areas provide criliciti 
fimctions sucli a.s nutrient cyciiiig, How attenuation, and habitat for invertebrates, amphibians, 
and fish. Wetlands in these aieas directly alTcct the physical, cliemical, and biological integrity 
of “waters of the U.S.” Therefore, Washington agrees tliat wcHands located in Hoodplains and 
riparian areas are approirriately included as “waters ofllie US.” 

Wa.shington also concluded tlial regional specificity is needed to rerme these dclmitions. For 
example, we believe that a spatial extent is needed on a regional basis foi' determining wliich 
riparian and Hoodplain wetlands are de facto jurisdictional. Tliosc definitions niid delineation 
guidance should bo developed coo])eralively with the state. It .should also he noted that tite 
ecological value of these resources iu riparian and Hoodplains notwithstanding, federal 
juiisdiction in these waters may re.sull in additional cost to applicants, federal and stale 
permitting agencies, and for actions reriuiring federal lindangercd Species Act consultation when 
federal permitting is needed. The Corps and EPA should consider potential added costs as the 
rule is finalized, 

“Contributing fiow” slioutd bo defined based on stream .size and significance of the contribution. 
While llic feasibility of doing this on a national basis may not he praclical given llu; diversity of 
climatic condilion.s, ecoregions, and landforms among the sUitc.s; regional guidance could be 
developed to dolormine what conslilulcs a significant contribution fur dilTcronl stream typos. 

'rhercforc, Washington recommends that Corps and EPA work with the Stale and lribc,s to 
develop regionally appropriate tielinilions of “Hoodplains,” “riparian areas,” and “conlributing 
How,” In addition, mclliods for deionniniiig their physical e.xleni arc needed so (Itat the stale and 
fcrlci'iil agencies Irsivc a common understanding of liow these terms ap|)ly in Wasliington. 

Drainage and irrigation ditcties in agriciilliiral areas 

Washington supports the e.xisling Section 404 permitting c.xemptions for normal and ongoing 
fanning, .silviculture, and ranching activities as de.sci'ibed in 3."! CFR § 323, 4(a)(1); 

(i) Nomial fiiriiliiig, silviciilliire ami ranching aclivilies such a.s plowing, .sealhig, 

ciillivaling, minor <lraiimge, and harveslingfor the pivdiivlion of/omljiher, and 
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foresl producis, or upland soil and water conservation practices, as dejined in 
paragraph (a)(I)(iii) of this section, 

(il) To fall under this exemption, the activities specified in paragraph (o)(l)(i) of this 

section mast he part of an established ( i.e., on-going) fanning, silviculture, or 
ranching operation and must be in accordance with defnilinns in 
§m.‘l(a)(l)(iii). 

Ill ca,ses wlierc rami ditches coiilaiii chitiiticlized stretims, they should, tinder the pioposcil rule, 
bo considered jurisdictional even if they only contain intermittent How. Howcvci', under the 
existing exemption for ongoing agricultnie, maintaining tlicni in the course of normal farming, 
silviculture, and rancliing continues to be exemi)l from Section 404, Under Washington Slate 
law. estahlislied and ongoing agricultural operalions and activities such as ditch maintenance 
may continue willioiil the need for a wetland authorization. As long as producers arc using best 
management practices apjiroved by l.icology, their ongoing farming activities arc considered to 
be protective of water quality. However, new ditches and new or expanded drain tile systems 
draining a “water of the US” to convert il to a now use would I'eqiiire a Suction 404 perniil. 

In We.slern Washington, farmers oOun con.slruct shallow ililehc,s (< 1 8”) on actively fanned 
fields in tlie spring. The piii'iiosc is to drain snrfacc water from their fields to allow planting. 
Wnshinglon is looking for olarifioation and nffirniation by EPA ilial .siiallow, lemporaiy ditches 
dug specifically for the purpose of draining surface waters from previously coiiveited fannltmd 
within lloodplnins and adjacent to tributaries are not jurisdictional under the new definition. 

Chn ification Needed for Non-Agrictillmal Ditchc.s 

State agencies and local govemmenls have expressed concern ilial tlic wording in (lie “water of 
the US” definition for excluding ditches from Section 328.3 (§ 328.3(b)(3) and (4)) is somewhat 
ambiguous. The exclusion should clearly identify that sections of roadside clitolies and other 
drainage ditches excavated In uplands that drain only upland areas, are not jurisdictional 
up.strcam of (he discharge point even if the ditch periodically “conlribules flow” to a “water of 
the US.” Clarifying (licse di.slinctions w'oiild elimtnalc much of the confusion. 

Road.side or otiter drainnge ditches containing a perennial and intermiltont cliannelizcd stream 
would be jiivisdiclional if il mecl.s the definition of a tributary, a.s proposed in the rule. The rule 
should be amended to specifically clarify thal ditches that contain trihularics arc jurisdictional, 
and are not excludcil simply because Ihey How through a ditcii. 

Stormwatci' .sy.stem.s 

Il is not dear liow Section 402 permitted facilities will ho treated under the proito.scci rule. The 
proposed languitgc oonid be interpreted to mean that any ditch system llitil disdiarges to a “water 
of the US” would be jurLsdiolional. Many roadside ditches and municipal .separate storm sewer 
systems (MS4.s) disuharge to juristlictiontil wetland.s and streams, Tliese sy.stoms tiro permitted 
ami regulated under Section 402 and veiitiirc periodic maintenance, Wlicrc they do not contain 
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streams, tliey should be able to be maintained without tl\c need for permitting. Wasliington 
recommends that diteltes in upiancLs and draining only uplands as part of an lvlS‘1 management 
system sliould be non-jiirisdiotional tipslreain of the discharge point to a wetland or tributary. 

Thu jn'oposcd rule slionitl also olarify Itial those constructed piirts of stormwater nianagenienl 
systems that often look and ticl like natural systems (for example, trcatmcnl swales and ponds, 
infiltration ponds, (reatinent wetlands, rain gardens, and compost liltei’s) are exempt simiiar to 
lire wa,stcwater treatment exemption. Some of tlie.se treatment systems, peiinittcd pnrsiiani to 
Section 402, meet wetland ci'itcria, especially if they were thoughtfully designed and 
implemented. However, when (liey are specifically constructed for stormwater conveyance and 
treadnent those features should be excluded from the definilion of'“watcrs of the US”, 'fliis 
clarification could bo in (he pioamblo or regiiluloi'y guidance letters for implenieniing (lie rule. 

Regional Manuals 

As previously noted, Wasliington sti'ongly recommends tlial El’A, and the Corps work with (heir 
.slate partners to develop regional manuals, definitions, and guidance to implement liie rule. We 
recognize the difficnlty in providing clear definitions and standards nalionwkle due to tlie 
diversity of climate, landforms and ecosystems across tlio country. Because of this diversity, the 
rule i.s understandably vague wliicli makes it imperative that tlic agencies develop regional 
definitions and guidance. Witli the states as co-regulators, the agcncic.s .should work directly 
with tlie states as they develop implemenlnlion guidance in liieir region. 

Coimcctivily report 

Wo recommend tliat (lie agencies wait to finalize and adopt (lie “waters of the US” rule until after 
tlie science advisory board review is eom|)lctecl and the report is finalized. Washington believes 
that the timing of the final report, ConneciivUy ofSlnwm aiicl Wvllamh to Downslream ll'alers: 
A Review and Synihexh of Ihe Soieiilific Kvkk.nc.e, and tiow it interacts with the jiropo.scd “water, s 
of die US” nilc process is important. Since the conneelivity .study will bo used to provide the 
scientific basi.s for the dotcrniination of jurisdiction under Ihe inie, it seems appropriate that llie 
agencies wail to finalize the rule until after tlie Sciontifio Advisory Board has completed their 
review and tlie report i.s finalized. To adopt llic rule prior to the final repurt being released would 
miss an opportunity to refine tlic rule based on the scientific findings ol the final connectivity 
report, 

Sunininry 

Washington appreciates llie opportunity to comment on (lie projiosed rule, and itopes llinl our 
comments are helpful, Wasliington recognizes tlie ehaUcngc.s inherent in defining the c.xlciit of 
jurisdiclion under (lie Clean Water Act, We commend EPA and the Corps for the thouglit and 
hard work that went into the development ofthe jiroposed rule. We apiirecinte EPA’s outreach 
to tlie .slates and (lie number ol" calls witii states tlial linvc been available where EPA lin.s 
explained some ofthe rationale behind (lie rule language. 'I'lie calls have been very helpful. In 
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closing, Wiishinglon would like to emphasize a repeated theme: the iinporinnee of EPA and the 
Corps working with states on a regional basis to clevelo]) guidance on ilio imjjleinentation oftlie 
rule. 


Sincerely, 



Maia D, Bel Ion, Director 

Washiiiglon Slate Department of Ecology 



Philip Anderson, Direclor 

Wa.siiington State Dcparlinent ofFish & Wildlife 

I.,ynn A, Peter.son, vSccrcInry 

Wnsliiitglon Slate Dcpnrtinenl of Transporlalion 



Don R, “Bud” Hover, Direclor 
Washington State Depariinent of Agrieullure 



WILDLIFE 


May 18,2015 


The Honorable Dan Sullivan 
Chairman 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


The Honorable Sheldon Whitehouse 
Ranking Member 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


Re: National Wildlife Federation Strongly Oppose S.1140, Legislation Undermining 
Needed Protections for the Nation’s Streams, Wetlands, and Other Waters 

Chairman Sullivan and Ranking Member Whitehouse: 

The National Wildlife Federation (NWF) submits this statement for the hearing record in strong 
opposition to S. 1140 and in strong support of the Environmental Protection Agency (“EPA”) 
and the Army Corps of Engineers ("Corps”) Clean Water Rule defining “Waters of the United 
States” under the Clean Water Act. We also attach and incorporate by reference our February 4, 
201 5 hearing comments in support of the Clean Water Rule. 

NWF represents over 4 million conservation-minded hunters, anglers, and outdoor enthusiasts 
nationwide. Conserving our Nation’s wetlands, streams, and rivers is at the core of our mission. 
We have been active in advocating for Clean Water Act protections since the Act was passed in 
1972. For the reasons summarized below, we strongly oppose S. 1140 and any other 
legislative effort to delay or derail this much-needed Clean Water Rule. 

S. 1 140, misleadingly titled the “Federal Water Quality Protection Act,” would derail a near-final 
rulemaking process to clarify the Clean Water Act. This rulemaking has the potential to restore 
longstanding protections for millions of wetlands and headwater streams that contribute to the 
drinking water of 1 in 3 Americans, protect communities from flooding, and provide essential 
fish and wildlife habitat. 

The Clean Water Act has been successful at improving water quality and stemming the tide of 
wetlands loss in every state. However, Clean Water Act safeguards for streams, lakes and 
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wetlands have been eroding for over a decade following two controversial Supreme Court 
decisions which cast doubt on more than 30 years of effective Clean Water Act 
implementation. For more than a decade now, 60 percent of stream miles in the United States, 
which provide drinking water for more than 1 17 million Americans, are at increased risk of 
pollution and destruction. Wetlands are at risk as well. In fact, the rate of wetlands loss 
increased by 140 percent during the 2004-2009 period -the years immediately following the 
Supreme Court decisions. This is the first documented acceleration of wetland loss since the 
Clean Water Act was enacted more than 40 years ago during the Nixon administration. 

When wetlands are drained and filled and streams are polluted, we lose the ability to pursue 
our outdoor passions and pass these treasured traditions on to our children. Moreover, 
pollution and destruction of headwater streams and wetlands threaten America’s hunting and 
fishing economy - which accounts for over $200 billion in economic activity each year and 
1 .5 million jobs, supporting rural communities in particular. 

The EPA and the Corps are on the verge of completing the clean water rule, which takes a huge 
step forward in clarifying protections for many streams and wetlands that have been at increased 
risk of pollution or destruction over the last decade. The agencies have engaged in a transparent 
and rigorous multi-year process that included an extensive peer-reviewed scientific analysis, a 
thorough legal analysis, over 400 stakeholder meetings, a 200+ day public comment period, and 
over 1 million public comments, 87% of which support these protections. 

NWF strongly opposes S. 1140 for following key reasons: 

S. 1140 is a waste of taxpayer money. S. 1140 requires the agencies to stop the current 
rulemaking, solicit input from stakeholders they have already consulted, consider factors they 
have already considered, and then propose the rule anew. It forces the agencies to do a new 
rulemaking and it imposes new layers of wasteful process not required by any federal law. 

S. 1140 would lock in the current state of confusion around Clean Water Act jurisdiction 
and leave our nation’s watcnvays, and the fish and wildlife that depend on them, at risk for 
pollution and destruction. 

S. 1140 rejects key tenets of connectivity science, undermining our ability to protect and 
restore our nation’s streams, lakes, rivers, wetlands and bays. 

• Many streams would be harder to protect. The bill erects an enormous hurdle to 
including many smaller streams, requiring a showing that pollutants from any single 
stream reach would degrade water quality in a navigable waterway. 

• Wetlands bordering tributary streams would also be hard to protect - the bill 
appears to require a wetland-by-wetland analysis of their capacity to prevent pollutants 
moving into navigable waterways. 

• So-called “isolated” waters would not be protected. The bill would e,xclude any 
“isolated pond, whether natural or manmade,” and would only allow the protection of 
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wetlands that are “next to” other protected waterways. The effect of these exemptions 
would be to allow dumping of wastes into wetlands or ponds, even with sub.stantial 
groundwater connections to other waterways, and even if they help keep downstream 
waters safe and clean by trapping flood water or filtering out pollution. 

• The bill appears to exclude certain long-protected water bodies by narrowly defining 
"body of water" to ignore many man-made tributaries, even where they essentially 
function as natural streams, and even though such waters have significant impacts on 
downstream waters. Man-made tributaries have historically been covered by the Clean 
Water Act. 

• The bill rejects Jurisdiction based on the use of waters by fish, wildlife, or any 
“organism,” despite the science and the law supporting protections based on biological 
factors, such as for waters providing fish spawning grounds. 

• The bill ignores the science and the law supporting protections based on physical 
factors, such as for upstream waters contributing to or helping abate downstream 
flooding. 

• The bill also rejects the strong science affirming that the collective function of these 
waters is closely related to downstream water quality. 


S. 1140 includes vague, confusing, and harmful new exemptions for certain stormwater and 
floodwater facilities, "any water that is no longer a water of the United States” because of an 
action taken under a permit to discharge dredged or fill material, and, it seems, for rain- 
dependent streams, even ones that meet the bill’s new, un-protective standards. 

NWF strongly objects to the premise that states can fully protect their waters without a 
uniform Clean Water Act foundation. More than 30 states joined a Supreme Court brief in 
Rapanos arguing that small streams and nearby wetlands deserved federal protection. They 
explained that: 

• “...each of the lower 48 States has wafer bodies that arc downstream of one or 
more other States;” 

• “...maintaining consistency among w'ater pollution programs throughout the nation 
is e.ssenfial. The Clean Water Act is key to achieving this relative parity, because it 
creates a federal ‘floor’ for water pollution control....”; and 

• “... the States have come to rely on the Clean Water Act’s core provisions and have 
structured their own water pollution programs accordingly.” 

The Clean Water Rule also provides a safety net when states have legal limitations on 
adopting safeguards that go beyond the federal minimum. Over two-thirds of U S. states 
have laws that could restrict the authority of state agencies or localities to regulate waters left 
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unprotected by the federal Clean Water Act. 

National Wildlife Federation strongly supports this historic “waters of the United States” 
rulemaking as necessary and the best chance in a generation to clarify which waters are - and are 
not - “waters of the United States” protected by the 1972 Clean Water Act. We strongly oppose 
S. 1 140 and its attempt to derail the Clean Water Rule and undermine the very foundations of the 
1972 Clean Water Act. We urge Congress to respect the agencies rulemaking and allow them to 
finalize this much-needed rule without further delay. We look forward to a final rule soon that 
will provide greater long-term certainty for landowners and advance our collective efforts to 
“restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.” 

Respectfully Submitted, 


Jan Goldman-Carter 

Senior Manager, Wetlands and Water Resources 
National Wildlife Federation 
1990 K St. NW Suite 430 
Washington, DC 20006 
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Environment America- League of Conservation Voters ■ 

Natural Resources Defense Council ■ Prairie Rivers Network • Sierra Club ■ 
Southern Environmental Law Center 


May 15,2015 
Dear Senator: 

The undersigned organizations, and our millions of members and supporters, oppose S. 1140, the 
so-called “Federal Water Quality Protection Act,” which will be the subject of a hearing in the 
Senate Committee on Environment and Public Works, Subcommittee on Fisheries, Water, and 
Wildlife, on May 19, 2015. 

Contrary to its title, this legislation attacks clean water protections. In fact, this legislation would 
halt an ongoing rulemaking to clarify and restore Clean Water Act protections for countless 
water bodies, including streams that contribute to the drinking water of one in three Americans. 
The Army Corps of Engineers and the Environmental Protection Agency are close to completing 
their Clean Water Rule, but S. 1140 would stop this important, scientifically rigorous rule before 
the public has even had the chance to see the finished product. 

The agencies undertook a very transparent and thorough process in developing the Clean Water 
Rule, holding more than 400 stakeholder meetings and providing more than 200 days for public 
comment on the proposal, and conducting a detailed and open analysis and peer review of the 
science on which the rule is based. All stakeholders, including the over 800,000 members of the 
public who commented in support of these protections, should be given the opportunity to review 
the final rule. 

This troubling legislation blows up the current rulemaking and forces the agencies to go back 
and solicit input from stakeholders they have already consulted, consider factors they have 
already considered, and then propose a rule (as they have already done). The Clean Water Rule 
has essentially been in the making for more than a decade and stakeholders from all sides of the 
issue have asked for a rule to provide certainty and reliability in the permitting process for waters 
covered by the Clean Water Act. There is nothing to gain by forcing the agencies to repeat years 
of analysis and consultation concerning this rule. Rather, this bill is simply a last-minute and 
thinly-veiled attempt at blocking these crucial protections and leaving our nation’s waterways at 
continued risk of pollution and destruction. 

This legislation would not only halt the current rulemaking process, but also would create new 
impediments to protecting important waters and creates far more confusion than it resolves. The 
legislation would make it harder to protect streams and wetlands and would outright direct the 
agencies to exclude so-called “isolated waters” from being covered by the Clean Water Act. All 
of these new limitations on the Act’s coverage ignore the copious scientific evidence revealing 
the important role of headwaters and seasonal and rain-dependent waters on downstream water 
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quality. The bill also includes new vague provisions that would add to the confusion, rather than 
clarify which waters are protected. 

This legislation is also a waste of taxpayer money. It requires the agencies to jump through 
numerous procedural hoops as a new rule is created - to no evident purpose. The legislation also 
directs the agencies to map ail protected waters in the country, even though most water bodies 
never need a determination of their status under the law; that typically becomes necessary only 
when a discharger seeks to release pollutants into water bodies. 

Finally, the legislation lays out a timeframe that is all but certain not to be met, thereby setting 
the agencies up to fail. 

For all of these reasons, we oppose this legislation. 

Sincerely, 

American Rivers 

BlueGreen Alliance 

Clean Water Action 

Earthjustice 

Environment America 

League of Conservation Voters 

Natural Resources Defense Council 

Prairie Rivers Network 

Sierra Club 

Southern Environmental Law Center 
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C^OUD 

V.---' WmI a Ri SI ARC H C'hNTFR 


The Hdnorablc Dan Sullivan. C'hainnan 
Comniiucc on l-nv ironniciU and Works 

Sitbconiiniilcc (ni Fislicrics. Water and Wildiitc 
i'.S. Seiialc 

Wastiington, D.C'. 205 1 0 


The Honorable Sheldon Wliiteiioiise. Ranking Member 
CommiUec on finviroiimenl and Public Works 
Subcommitlceon l-isherics. Water and Wildiiie 
U.S. Senate 

Washington, D.C. 205 lO 


Dear Chairman Sullivan and Ranking Member Whitehouse, 

On behalfof myself and my colleagues at Stroud Water Research Center I wish to signify strong opposition to S. 

1 140. deceptively titled the “Federal Water Quality Protection Act.” which would derail the l-PA’s much-needed 
clarification of'Svaters of the United States” under the Clean Water Act. 

Our chief concern is that the bill completely ignores the rigorous science on which the EPA’s ruling i.s based and 
would prevent the agency from protecting many of the small, intenniltent, rain-dependent stream.s. tributaries and 
other waters that are so crucial for water quality. 

The ERA’S proposed clarif cation is infomted by decades of scientific research about freshwater ecosystems, such 
as the work our scientists have been doing since 1967. The River Co n timiu ni Concept, published in 1980 by a team 
of scientists led by Stroud Water Research Center, is a foundational concept in freshwater ecology. It states that a 
river system represents a physical, chemical, and biological continuum from the smallest headwater streams to the 
main stem river at its conf uence with the estuary. Subsequent research around the world has not only supported 
this concept but demonstrated that, in fact, small headwater streams are the most critical and most vulnerable parts 
of a river. 


Our scientists were among the many who participated in the scientific advisory panel that helped the EPA'.s Office 
of Research and Development conduct a comprehensive review of more than 1,200 peer-reviewed publications in 
the scientific literature. This report (U.S. Environmental Protection Agency, Connectivity of Streams and Wetlands 
to Downstream Waters: A Review and Synthesis of the Scientific Evidence, Washington, DC: U.S, Environmental 
Protection Agency, 2015) slates: 

“The .scientific literature clearly demonstrates that stream.s, regardless of their size or how frequently 
they flow, are connected to downstream waters in ways that strongly influence their t\jnction.,..The 
incremental contributions of individual streams and wetlands arc cumulative across entire watersheds.” 


You should know that more than 85 percent of the nation’s stream miles are small enough to jump acros.s and 
many — if not most — of these flowthrough private property, many intermittently. So, while opponents may object 
to the EPA having jurisdiction over streams on private land, landowners should never have the right to pollute 
.streams running through their property, regardless of how small or how often they flow, 

The science tells us that watersheds with protected wetlands, streamside forest buffers and other best management 
practices can support both humans and wildlife in a sustainable way. They trap and store sediments; filler out 
contaminants; reduce the frequency and severity of flooding by .slowing the release of .storm vs-ater: mitigate thermal 
pollution caused by deforestation, industrial inputs and water diversions; and replenish underground aquifers, 
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Stroud Center opposition to S.1 140 re EPA’s Waters of U.S. darification 


2 


For decades, science has demonstrated the necessity of a holistic approach to undenstanding, protecting and 
restoring freshwater ecosystems. This requires a nationwide effort. Water, like air. transcends state, Icgisiative and 
private property boundaries. Whatever happens upstream affects us all. 

Fresh water is our most precious natural resource, as essential to life as the air we breathe. To effectively protect 
our freshwater ecosystems, the Clean Water Act as well as the EPA’s authority to upgrade and enforce it should be 
strengthened, not undermined, Science, not politics or moneyed interests, should guide the EPA’s rulemaking on 
the Clean Water Act, 

Sincerely, 


Bernard W. Sweeney, Ph.D. director and president 
Stroud Water Research Center 


Stroud Water Research Center, based in Avondale, Pennsylvania, is focused on freshwater research, environmental public 
education and watershed restoration. The independent nonprofit organization helps businesses, landowners, policymakers, and 
individuals make informed decisions that affect water quality and availability around the world. For more information, please visit 
www.stroudcenter.org 


(610) 268-2153 Telephone (610) 268-0490 Fax www.siroudcentcf.org 


970 Spencer Road, Avondoie, PA 19311-9514, USA 
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May 18,2015 


The Honorable Dan Sullivan 
Chairman 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


The Honorable Sheldon Whitehouse 
Ranking Member 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


Re: Scientists Strongly Oppose S.1140, Legislation Undermining Needed Protections for the 
Nation’s Streams, Wetlands, and Other Waters 

Chairman Sullivan and Ranking Member Whitehouse: 

The undersigned scientists strongly oppose S.l 140, misleadingly titled the “Federal Water 
Quality Protection Act.” S.l 140 would derail a near-final rulemaking process to clarify the Clean 
Water Act. The rulemaking has the potential to restore longstanding protections for millions of 
wetlands and headwater streams that contribute to the drinking water of 1 in 3 Americans, 
protect communities from flooding, and provide essential fish and wildlife habitat. 

Of central concern to us as scientists is that the bill disregards the rigorous science on 
which the Clean Water Rule is based, hamstringing the agencies’ ability to protect many of 
the small, seasonal, and rain-dependent streams, water bodies nearby such tributaries, and 
various other waters the science shows arc critical to water quality. 

As scientists who have spent careers studying streams and wetlands, we are aware of the need to 
restore protections for these aquatic ecosystems under the Clean Water Act. For years now we 
have urged the Administration to address this issue through a rulemaking to clarify which waters 
arc protected. To inform this critically important rulemaking, we have joined many of our 
colleagues in contributing to the Environmental Protection Agency’s ambitious connectivity 
science report, Connectivity of Streams and Wetlands to Downsiream Waters: A Review and 
Synthesis of the Scientific Evidence (2014). We have contributed to the underlying peer-reviewed 
scientific studies, informal reviews of the draft Connectivity Report, and the formal Science 
Advisory Board peer review of the Connectivity Report. The undersigned are professional 
scientists with broad knowledge and expertise in stream and wetland ecosystems, including their 
physical structure, chemistry, and biology. The scientists who have signed this letter include 
leading researchers on the ecology, water quality, and biota of rivers, streams, and wetlands. 

Now, just as the agencies are on the verge of finalizing this important science-based rulemaking, 
S. 1 140 would not only derail this rulemaking, but seeks to prohibit any future rulemaking that 
does not meet its “principles;” “principle.s” that disregard the connectivity science - as well as 
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the goals, framework, and legislative intent of the 1972 Clean Water Act. S. 1140 hamstrings the 
agencies’ ability to protect many of the small, seasonal, and rain-dependent streams, water 
bodies nearby such tributaries, and various other waters the science shows are critical to 
“maintaining and restoring the physical, chemical, and biological integrity of the nation’s 
waters.” 

Wetland and stream science has consistently demonstrated the importance of small streams and 
wetlands for flood control, groundwater recharge, reducing concentrations of pollutants in 
drinking water sources, reducing erosion, and providing essential habitat for plant and animal 
species, all of which provide significant public benefit. 

Below, borrowing from our 201 1 letter to the Council on Environmental Quality, and updated 
with quotes from the Science Advisory Board 2014 letter to the Environmental Protection 
Agency regarding the scientific basis of the proposed rule, wc briefly outline basic principles and 
findings of connectivity science that are rejected by S. I 140, but must be reflected in the Clean 
Water Rule in order to meet the goals of the Clean Water Act: 

1 . Rivers are networks, and their downstream navigable portions are inextricably linked to 
small headwaters just as fine roots are an essential part of the root structure ofa tree or 
our own circulatory system is dependent on the function of healthy capillaries. The small 
intermittent stream is not isolated from the mighty river. Longstanding and robust 
scientific research has demonstrated the longitudinal connectivity of river networks, i.e., 
that ecological processes in navigable rivers reflect what is occurring in (heir 
headwaters as well as in associated geographically isolated wetlands, floodplains, 
and tributaries, 

2. A sizable fraction of channel length in a river network is in intermittent and 
headwater streams. In arid states such as Arizona. Utah, and Colorado, from 71 to 96% 
of stream miles have been classified as ephemeral or intermittent. Intermittent streams 
are also significant in states that receive more rainfall. In Alabama, 80% of stream miles 
in the National Forests are considered intermittent because they go dry during late 
.summer or autumn; intermittent streams in Michigan comprise 48% of the length of 
stream channels in the state. These examples illustrate the extent of intermittent streams 
in river networks throughout the Nation. 

3. As the SAB concluded from the 2014 Conneclivily Report: 

There is strong scientific evidence to support the EPA’s proposal to include 
all tributaries within the jurisdiction of the Clean Water Act. Tributaries, as 
a group, exert strong influence on the physical, chemical, and biological 
integrity of downstream waters, even though the degree of connectivity is a 
function of variation in the frequency, duration, magnitude, predictability, 
and consequences of physical, clicmical and biological processes. 


4. From a wetland perspective, the EPA and Army Corps of Engineers estimate that over 20 
million acres of wetlands in the contiguous 48 slates could be considered “geographically 
isolated.” Despite often not having a connection to navigable waters that is direct or that 
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exists throughout the year, the scientific literature demonstrates that these wetlands 
are nevertheless often interconnected with navigable waters and are often not 
ecologically and/or hydrologically isolated. 

5. As the SAB concluded from the 2014 Connectivity Report: 

The available science supports the EPA’s proposal to include adjacent waters and 
wetlands as waters of the United States. This is because adjacent waters and wetlands 
have a strong influence on the physical, chemical, and biological integrity of 
navigable waters. Importantly, the available science supports defining adjacency or 
determination of adjacency on the basis of functional relationships, not on how close 
an adjacent water is to a navigable water. The Board also notes that loeal shallow 
subsurface water sources and regional groundwater sources can strongly affect 
connectivity’. Thus, the Bctard advises the EPA that adjacent waters and wetlands should 
not be defined solely on the basis of geographical proximity or distance to jurisdictional 
waters. 

6. The SAB also concluded: 

The scientific literature has established that “other waters” can influence 
downstream waters, particularly when considered in aggregate. Thus, it is 
appropriate to define “other waters” as waters of the United States on a case-by- 
case basis, either alone or in combination with similarly-situated waters in the same 
region. 

7. The SAB further concluded: 

There is also adequate scientific evidence to support a determination that certain 
subcategorics and types of “other waters” in particular regions of the United States 
(e.g., Carolina and Delniarva Bay.s, Texas 18 coastal prairie wetlands, prairie 
potholes, pocosins, western vernal pools) are similarly situated (i.e., they have a 
similar influence on the physical, biological, and chemical integrity of downstream 
waters and are similarly situated on the landscape) and thus are waters of the 
United States. 

8. And furthermore: 

... [A]s the science continues to develop, other sets of wetlands may be identified as 
“similarly situated.” The Board notes, however, that the science does not support 
excluding groups of “other waters” (or subcategories of them, e.g.. Great Plains 
playa lakes) that may influence the physical, chemical and biological integrity of 
downstream waters. 
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9. The SAB also advised EPA: 

The available science, however, shows that groundwater connections, particularly 
via shallow flow paths in unconfined aquifers, are critical in supporting the 
hydrology and biogcochemical functions of wetlands and other waters. 
Groundwater also connects waters and wetlands that have no visible surface 
connections. 

10. And that: 

...[T]here is a lack of scientific knowledge to help discriminate between ditches that 
should be excluded or included. For example, many ditches in the Midwest would be 
excluded under the proposed rule because they were excavated wholly in uplands, drain 
only uplands, and have less than perennial How. However, these ditches may drain areas 
that would be identified as wetlands under the Cowardin classification system and may 
provide certain ecosystem services.” 

1 1 . Small streams and wetlands contribute to the physical integrity of navigable rivers. 

They provide hydrologic retention capacity (i.e.. the ability to hold and store water), and 
when they have been eliminated as a result of human activity, the frequency and intensity 
of flooding increases downstream, and base flows are lower. For example, studies have 
shown that the loss of two-thirds, or about 14 million acres, of prairie pothole wetlands 
(considered within the “geographically isolated wetland” designation) has contributed 
significantly to increases in the Hooding and associated damages of the Red River and 
other navigable rivers of the region. Small streams and wetlands ahso improve water 
quality by storing eroded sediment, thereby reducing dow'nstream sediment transport 
during storms, and are critically important in recharging groundwater and other sources 
of water for drinking, irrigation and industry. 

12. Small .streams and wetlands also contribute to the chemical integrity of navigable 
rivers. These are the channels of the drainage network in closest contact with the soil and 
are the sites of extensive chemical and biological activity that influences water quality 
downstream. Small streams and wetlands are the sites of active uptake, transformation, 
and retention of nutrients; their degradation results in increa.sed downstream transport of 
nutrients, which can result in eutrophication (e.g., nuisance algal blooms) of downstream 
rivers, lakes, and estuaries. Nutrients and contaminants enter stream.s from non-point 
sources primarily during storms, and it is during storms when small streams and wetlands 
are most likely to contain water and provide nutrient removal .services. Likewise, 
Delmarva bay wetlands provide similar water quality protection and improvement 
functions for water that flows through them in transit to the Chesapeake Bay. Likewise, 
playa lake wetlands of the southern Great Plaims, a class of “geographically isolated 
wetland,” collect and improve the quality of w'ater that ultimately filters tlirough them 
and recharges the Ogallala aquifer, which provides drinking and irrigation water for eight 
states. 
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13. Small streams and wetlands contribute to the biological integrity of navigable rivers. 

They supply food resources to riparian and downstream ecosystems. For example, 
invertebrate inhabitants of headwater streams are sources of food to fish, and emerging 
aerial adults of aquatic insects provide food for birds and bats. Small streams provide a 
thermal refuge at critical life history stages or during critical times of the year for many 
fish species. They also serve as vital spawning and nursery habitats for many fish species 
including many prized sport fishes. Small streams and wetlands also provide critical 
habitat for unique and threatened species of invertebrates, amphibians and fishes. For 
example, prairie potholes provide the breeding habitat that produces an estimated 50-70% 
of the total annual duck production in North America. Approximately one-half of the 
continent's bird species are wetland-dependent or associated, and most of these are 
migratory birds shared across international borders and by all states in each of the four 
flyways covering the U.S. 

Small streams and wetlands are an integral part ofthe nation’s network of waters, and provide 
numerous ecological goods and services of significant value to society. Although they may not 
have a permanent or direct hydrologic connection to a navigable river, they have a demonstrable 
functional connection with and a direct impact on the physical, chemical, and biotic integrity of 
navigable rivers. 

On the basis of decades of scicntillc research, it is clear that small .streams and wetlands are 
not isolated or unrelated to the ecological integrity of navigable waterways. If our nation 
hope.s to achieve the goals of the Clean Water Act, small streams and wetlands must remain 
within its jurisdiction, 

S. 1140 rejects these key scientific principles and findings, undermining our ability to 
protect and restore our nation’s stream.s, lakes, rivers, wetlands and bays. 

• Many streams would be harder to protect. The bill would include streams identified 
in a uses data set that, among other limitations, doesn’t generally pick up streams that 
are less than a mile long. The bill erects an enormous hurdle to including additional 
streams, requiring a showing that pollutants from any single stream reach would degrade 
water quality in a navigable w'aterway. 

• Wetlands bordering tributary streams would also be hard to protect - the bill 
appears to require a wetiand-by-w'etland analysis of their capacity to prevent pollutants 
moving into navigable waterways. 

• So-called “isolated” waters would not be protected. The bill would exclude any 
“isolated pond, whether natural or manmade,” and would only allow the protection of 
wetlands that are “next to” other protected waterways. I'he effect of these exemptions 
would be to allow dumping of wastes into wetlands or ponds, even with substantial 
groundwater connections to other waterways, and even if they help keep downstream 
waters safe and clean by trapping flood water or filtering out pollution. 
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• The bill appears to exclude certain long-protected water bodies by narrowly 
defining "body of water" to ignore many man-made tributaries, even where they 
essentially function as natural streams, and even though such waters have 
significant impacts on downstream waters. 

• The bill rejects jurisdiction based on the use of waters by fish, wildlife, or any 
“organism,” despite the science and the law supporting protections based on biological 
factors, such as for waters providing fish spawning grounds. 

• The bill ignores the science and the law supporting protections based on physical 
factors, such as for upstream waters contributing to or helping abate downstream 
flooding. 

• The bill also rejects the strong science affirming that the collective function of these 
waters is closely related to downstream water quality. 

We are on the verge of securing a scientifically sound Clean Water Rule that will bolster the 
effectiveness of the Clean Water Act in maintaining and restoring our nation’s waters. We urge 
Congress to support the agencies’ final Clean Water Rule, respecting decades of robust scientific 
literature that demonstrate the critical role of aquatic systems and clarifying and restoring 
longstanding protections for these vital waters by clarifying their coverage under the Clean 
Water Act. 

Respectfully Submitted, 

Daniel Dauwalter, Ph.D. 

Fi.sheries Specialist 
Trout Unlimited 
Arlington, VA 

Amy Haak, Ph.D, 

Resource Information Director 
Trout Unlimited 
Arlington, VA 

Helen Neville, Ph.D. 

Research Scientist 
Trout Unlimited 
Boise, ID 

Margaret Palmer, Ph.D. 

Professor 

University of Maryland 
Annapolis, MD 
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Shawn Rummel, Ph.D. 

Field and Research Manager 
Trout Unlimited 
Arlington, VA 

Bernard Sweeney, Ph.D. 

Director, President 

Stroud Water Research Center 

Avondale, PA 

Bradford Wilcox, Ph.D. 

Professor 

Eco.sy.stem Science and Management 
Texas A&M University 
College Station, Te.xas 

.lack E. Williams, Ph.D. 

Senior Scientist, Trout Unlimited 
Arlington, VA 

Scott C. Yaich, Ph.D. 

Certified Wildlife Biologist 
Collierville. 'US' 

Joy Zedler. Ph.D. 

Professor of liotany and Aldo Leopold 
Profes.sor of Restoration Ecology 
U. Wi.sconsin 
Madison, WI 


cc; Administrator McCarthy, Environmental Protection Agency 
Asst. Secretary Darcy, United States Army Corp of Engineers 
Secretary Vilsack, United States Department of Agriculture 
Secretary Salazar, United States Department of Interior 
Chair Christy Goldfuss, Council on Environmental Quality 
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May 18,2015 
United Stales Senate 

Committee on Environment and Public Works 
Subcommittee on Fisheries, Water, and Wildlife 

Subject: Proposed S.l 140, the “Federal Water Quality Protection Act"; pending rulemaking 
regarding “waters of the United States” 

Dear Senators, 

We the undersigned are professors of law who teach and write about environmental law. In 
particular, we have studied, taught, and also written or lectured about changes in the law 
regarding what are protected “waters of the United States.” 

W'e write to offer our critique of S.l 140, entitled the “Federal Water Quality Protection Act,” 
sponsored by Senator Barras.so and 27 other senators. This bill proposes to derail over a year of 
work on a regulation proposed on April 21, 2014 by the .Army Corps of Engineers and the 
Environmental Protection Agency regarding the scope of protected “waters ofthe United States.” 
That proposed regulation linked directly to an accompanying massive study of all peer reviewed 
science of functions of various .sorts of waters and their “connectivity.” (Hereinafter, we will 
refer to this as the “Connectivity Report.”) Public comments were also sought and received 
regarding the Connectivity Report. The notice and comment phases for this “waters” rulemaking 
are over, involving over a million comments filed and hundreds of meetings about the proposed 
rule. Its issuance as a final rule is anticipated to occur this spring. 

We believe that S.l 140 is ill-advised procedurally, is problematic in its drafting choices and 
failure to mesh with peer reviewed science, would engender decades of litigation and regulatory 
uncertainty, and substantively would result in a major w'eakening of the current Clean Water Act. 
We instead ask Congress to let the current rulemaking finish with issuance of a final regulation. 
That final regulation may address concerns and objections, but if not then either Congress can act 
with reference to an actual final rule, those affected can pursue relief with the Corps and EPA, or 
those aggrieved can file a challenge in federal court. 

/. Derailing the “waters ofthe United States ’’ rulemaking would he wasteful and deny 
all the benefit ofthe rulemaking process 

When the Environmental Protection Agency (EPA) and the Army Corps of Engineers 
started the rulemaking process for tlie pending “waters” rule last year, they vvere 
responding to calls for clarifying regulations from environmentalists, the private 
sector, and a majority of the Supreme Court, Protecting jurisdictional waters was an 
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area of bipartisan consensus for thirty years, right through the recent Bush 
Administration, A unanimous Court deferred to agency line-drawing in regulations 
about what sorts of waters deserved protection in United Stales w Riverside Bayview 
Homes, 474 U.S. 121 (1985). Solid Waste Agency of Northern Cook 

County V. U.S. Army Corps of Engineers, 531 U.S, 159 (2001) (SWANCC) and then 
United States v. Rapano.^, 547 U.S.7I5 (2006) {Rapano.s) unsettled that longstanding 
bipartisan consensus, breeding new legal uncertainty. Rapanos itself resulted in two 
different Court numerical majorities about what sorts of waters are federally 
protected. In addition, the opinion of Justice Anthony Kennedy articulated a 
■‘significant nexus” test for future jurisdictional determinations that, in the absence of 
clarifying rulemakings, afso resulted in somewhat unpredictable jurisdictional calls. 
Under Supreme Court doctrine, the Kennedy opinion has been viewed as most 
authoritative in the absence of a single Court majority opinion: in addition, four 
justices agreed with protecting the sorts of w'aters protected by Justice Kennedy, 
creating a five justice majority. Since Rapanos, the EPA and Corps have acted under 
interpretive guidance documents and courts have clashed on what sorts of waters are 
protected. Clarifying legislation never emerged from congressional committees. And 
now bills in the House and the Senate in somewhat varying ways seek to preclude 
EPA and the Army Corps from finalizing their waters rulemaking. 

8.1140 mandates extensive re-doing of the rulemaking process for a new “waters” 
rule, plus adds on top as a statutory requirement compliance with an array of 
executive orders. In addition, the bill contemplates 330 days of rulemaking process, 
including submission of a pre-proposal document that would summarize and provide 
responses arising out of the pending notice and comment process, but without 
allowing completion of that rulemaking unless it complies with S.l 140’s new 
procedural and substantive hurdles. Any new rule would also be required to go 
through a pre-proposal submission to House and Senate committees. This bill hence 
would impose for a future “waters” regulation an unusually lengthy and labyrinthine 
set of procedural requirements. 

The waters rule has already gone through an extensive participatory process. Vast 
private and governmental resources have been expended on this proposed rule. The 
Senate’s choices are simple. It can let the rulemaking finish, or it can seek to 
preclude its completion, or, as proposed in this new bill, it can both derail the pending 
rulemaking and make massive changes to the scope of the Clean Water Act. We ask 
the Senate to allow completion of the waters rule, then allow all affected interests to 
study the final actual choices. The Clean Water Act should not be w'eakened. 

II. The proposed bill ignores science regarding waters and their functions 

This proposed bill uses terms like “isolated” that have appeared in some court 
opinions interpreting the Clean Water Act, as well as terms like “natural” channel. 
These terms, however, do not describe recognizable scientific categories of waters 
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and fail to consider how many rivers and streams are channelized, especially as they 
move through urbanized environments or near infrastructure projects. Similarly, it 
refers in a few places to “statistically valid” methodology and streams, but then does 
not link that language to the vast array of waters and regions studied in the 
Connectivity Report, It also references a particular mapping approach that could 
undermine protection for waters due merely to their length, plus could be read to 
make almost all wetlands' protections subject to case-by-case analysis. 

In fact, this bill nowhere even references the Connectivity Report. The Connectivity 
Report is a remarkable document, responding to decades of calls for regulation to be 
based on peer reviewed science. If there is to be a Senate bill or other new' 
legislation, it should not ignore relevant peer reviewed science. 


III. The pending bill is laden with problematic drafting choices that would engender 
uncertainty 

This brief letter cannot fully critique this proposed 27 page bill, but here points out a 
handful of important but problematic drafting choices. Most significantly, much of 
this bill is written as though it is a policy critique and statement of policy preferences, 
yet if passed it would constitute the first substantive change to the scope of the Clean 
Water Act in years. Among its other drafting problems are the following: 

-it repeatedly references Code of Federal Regulation sections, yet such 
regulations have spawned many related guidance documents, regulatory approaches, 
and judicial precedents. Is this bill meant to incorporate ail of them? The proposed 
waters rule is meant to reduce current regulatory uncertainty; are references to current 
CFR provisions meant to freeze in place regulatory approaches, including those in a 
state of conflict? 

-the Clean Water Act. like other federal environmental laws, has long called for 
federal leadership but also “saved” and encouraged state action either to help with 
implementation of federal law or in offering greater or additional protections. 
Abundant regulatory and case law has fleshed out what existing statutory language 
means. The new Senate bill, however, uses language that mainly adds emphasis 
regarding the importance of state roles. It even inverts the usual roles, referring to the 
“limits of federal jurisdiction” and the “primary” role of states. This language lacks 
any clear substance, but in raising questions about the clear supremacy of federal law' 
would undoubtedly engender years of disagreement and litigation. 

-the proposed bill defines critically important terms but with repeated use of the 
same term being defined (for example, “continuous” in Section 3(11 )(C)). 

—some of the drafting uses layers of interrelated language of prohibition, leaving 
ambiguity. (See, especially, the Section 4(b)(3) provisions about wdiat “waters" 
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“should not include” and subpart 4(b)(3)(D) and its subparts about “a system” . . . 
“holding” various sorts of waters and then “not including instream reservoirs or other 
instream facilities.”) 

—Section 4(c) converts an array of executive orders into a statutory mandate, but then 
repeatedly mentions only “costs,” whereas modern approaches to cost-benefit 
analysis usually call for assessment of costs and benefits, w'ith a preference or 
mandate for maximizing net benefits and clarity about statutory requirements 
trumping executive orders. Section 4(c) should be deleted or amended to create 
clarity. 


IV, S.I140 would re,sull in a major weakening of the Clean Water Act 

Most importantly, S.l 140 would constitute a massive weakening ofthe Clean Water Act. 
Even with current legal uncertainty posl-Rapanos, the “significant nexus” test articulated by 
Justice Kennedy calls for analysis of the many functions of vvatens, both on their own and in 
combination with other similar waters. The focus is on waters’ fimction.s, regardless of how 
man may have modified some of those water and land features. S.l 140’s Section 4(b)(3) 
exclusions basically would legislatively jettison that approach, with huge carve-outs that 
could be argued to exclude vast swaths of currently protected waters. 

For example, the bill states the Clean Water Act would not protect any “system” “used for . , 
. collecting, conveying, [or] holding” “stormwater or floodwater," “including ditches” along 
a variety of types of infrastructure. First, “system” is not limited to structures created by 
man; what about the many types of w'aters that are of huge value due to how they absorb 
stormwater or floodwater? What counts as a “ditch” under this bill? And although some 
ditches indeed might not deserve protection, in urbanized areas many so-called “ditches” are 
of huge importance. S. 11 40 might be read to exclude them, regardless of their importance, 
But by not defining what is meant by “ditches,” an issue of huge importance is left uncertain. 

Similarly, is it even possible that this bill means to exclude from protection “municipal w'ater 
supplies,” as one could read Section 4(b)(3)(D)? Are waters meant to be excluded merely 
because they are used for “agricultural or silvicultural purposes”? Since most rivers are used 
at many points for such purposes, what happens to their protection? The CFR references 
seem to indicate an intent to offer some regulatory continuity, but then these carve-outs 
might be argued to cause a major weakening of the law. 


Conclusion 

In light of its many problematic provisions, we call for rejection of S, 1 140. The Clean Water 
Act has been among America's great success stories. We ask this committee and Congress to 
allow completion ofthe “waters of the United States” rulemaking. Once a final rule is 
issued, both supporters and critics can study it with care and respond. The longstanding 
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bipartisan consensus on protection of America’s waters rested on firm foundations and sound 
science. Worries about a rulemaking that has not even been finished should not provoke a 
major weakening of the Clean Water Act. 

Sincerely, 


[Note: University affiliation are presented for identification purposes only. Signatories to this 
letter join in their individual capacity,] 


William W. Biizbee 
Georgetown University Law Center 

William Andreen 

Edgar L. Clarkson Professor of Law 
University of Alabama School of Law 

Peter A. Appel 

Alex W, Smith Professor of Law 
University of Georgia School of Law 

Rebecca M. Bratspies 
CUNY School of Law 

Karl C. Coplan 

Pace University School of Law 
Debra L. Donohue 

University of Wyoming College of Law 
Holly Doremus 

James H. House and Hiram H. Hurd Professor of 
Environmental Regulation 
School of Law 

University of California, Berkeley 

Stephen Dycus 
Vermont Law School 

Joel Eisen 

University of Richmond School of Law 


Victor Flatt 
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Tom & Elizabeth Taft Distinguished Professor of 
Environmental Law 

University of North Carolina School of Law 

Robert L. Glicksman 

J.B & Maurice C. Shapiro Professor of 

Environmental Law 

The George Washington University Law School 
Dale Goble 

University of Idaho School of Law 
Emily Hammond 

George Washington University Law School 

Stephen M. Johnson 
W.F.G. Professsor of Law 
Mercer University Law School 

Craig Johnston 

Lewis & Clark Law School 

Sam Kalen 

University of Wyoming School of Law 

Albert C. Lin 
UC Davis School of Law 

Maxine I. Lipeles 

Washington University School of Law 

Patricia Ross McCubbin 

Southern Illinois University School of Law 

Dave Owen 

University of Maine School of Law 
Daniel Rohlf 

Lewis and Clark School of Law 

Jonathan D, Rosenbloom 
Drake Law School 

Wendy E. Wagner 

Joe A. Worsham Centennial Professor 
University of Texas School of Law 
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Senator Whitehouse. Attacks on this rule from my Republican 
colleagues have been extreme and seemingly based more on govern- 
ment conspiracy theories than on the actual rule. Here is just a 
sampling. “Under this plan, there would be no body of water in 
America, including mud puddles and canals, that would not be at 
risk from job destroying Federal regulation,” said Representative 
Doc Hastings. 

House Small Business Committee Chairman Sam Graves claims, 
“Permits may be required for activities such as removing debris 
and vegetation from a ditch, applying pesticides, building a fence 
or pond or discharging pollutants. Republican Representative 
Glenn Thompson of Pennsylvania calls the rule “a fundamental 
threat to our way of life.” 

“What this means in practice,” says Representative Tom McClin- 
tock, “is that the Forest Service and the EPA can, under these pro- 
posals, require cost prohibitive Federal permits for any proposal 
tangentially affecting virtually any body of water in the United 
States.” 

We have even heard from colleagues on this committee that the 
rule will jeopardize fireworks on July 4th. I am confident that 
there will be fireworks on July 4th after this rule goes into effect 
and it will not be a fundamental threat to our way of life. 

The rule maintains the exclusion of prior converted crop land 
meaning over 50 million acres of Clean Water Act permitting is 
still not required, excludes the vast majority of roadside ditches 
and ditches on agricultural land, eliminates jurisdiction over artifi- 
cially irrigated areas, constructed stock watering ponds, irrigation 
basins and the like, fully preserves the permitting exemptions for 
farming, ranching and forestry and clearly states that the Clean 
Water Act does not apply to groundwater. 

In fact, there are areas where I think rational people could say 
the rule is too weak. 

I hope today we will get back to a discussion of this rule, not of 
the conspiracy theories around it, and that, in my home State of 
Rhode Island, as in many other States, we see these issues are far 
too important to our environment and our economy to be talking 
about imaginary rules. 

Thank you. 

Senator Inhofe [presiding]. Thank you. 

Let me welcome our witnesses. Susan Metzger is the Assistant 
Secretary, Kansas Department of Agriculture. Mark Pifher is Man- 
ager, Southern Delivery System, Colorado Springs Utilities. Robert 
Pierce is with the Wetland Training Institute, Inc., Maryland. An- 
drew Lemley is the Government Affairs Representative, New Bel- 
gium Brewing Company. Patrick Parenteau is Professor of Law and 
Senior Counsel, Environmental and Natural Resources Law Clinic, 
Vermont Law School. 

Each of the witness will have 5 minutes for an opening state- 
ment. We will start with Susan Metzger. 
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STATEMENT OF SUSAN METZGER, ASSISTANT SECRETARY, 
KANSAS DEPARTMENT OF AGRICULTURE 

Ms. Metzger. Thank you, Mr. Chairman. Thank you for the op- 
portunity to appear today to provide our support for S. 1140, The 
Federal Water Quality Protection Act. 

In March, we had the opportunity to appear before the Senate 
Committee on Agriculture, Nutrition and Forestry to share Kansas’ 
perspective on the negative impacts of the Federal rulemaking on 
Waters of the United States on Kansas water management. 

S. 1140 addresses many of those comments and concerns ex- 
pressed by the States, including Kansas, in response to the draft 
rule. 

With this legislation, the States, as primary implementers of the 
Clean Water Act, will play a more appropriate and necessary role 
in crafting a rule that clearly defines Waters of the United States. 

S. 1140 recognizes the shortcomings of the original engagement 
put forth by the Federal agencies by promoting renewed federalism 
and proper coordination with the States before publication of the 
rule. 

For Kansas, the opportunity for public hearings in different geo- 
graphic regions, especially in the arid west, is important. Rainfall 
in western Kansas averages 15 inches per year, generating little 
runoff, making connectivity in our western stream network tenuous 
and episodic. 

In requiring consultation with the Governors and State water re- 
source agencies, this bill recognizes the variability and uniqueness 
of each State’s hydrology and invites the Federal agencies to use 
existing State expertise to determine which marginal waters fall 
under Federal jurisdiction. 

S. 1140 clearly establishes groundwater and isolated ponds 
should not be defined as Waters of the United States. Of particular 
significance to Kansas is the exclusion of stream reaches that do 
not contribute flow in a normal year to downstream navigable wa- 
ters, a typical situation in Western Kansas. 

As part of that policy, the legislation requires the establishment 
of quantifiable measures to determine the volume, duration and 
frequency of normal flows that constitute significant downstream 
contributions. 

We encourage the Federal agencies to consult with western State 
water resource agencies and use their in-house knowledge of water 
availability when establishing these measures. 

In Kansas’ comment letter to the agencies regarding the pro- 
posed rule, we identified the increased costs that would be incurred 
by the State with the expansion of waters requiring monitoring and 
assessment. 

The letter also identifies other indirect cost impacts related to a 
rise in third party litigation, increases in mitigation for impacts, 
and changes in permitting conditions for pesticide and land waste 
application. S. 1140 appropriately addresses this concern in requir- 
ing an analysis of both direct and indirect costs and evaluating the 
potential for an unfunded mandate. 

Of paramount importance, this bill acknowledges that an exclu- 
sion of waters from Federal jurisdiction does not mean such ex- 
cluded waters lack protection through State regulation and man- 
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agement. Kansas has a track record of progressive and innovative 
protection of the important waters of the State, whether under 
Federal jurisdiction or not, noting that not all waters are equally 
important. 

As an example of our State approach, Kansas ranks second in 
the Nation in sediment reduction and sixth in the Nation for phos- 
phorous reductions through best management and conservation 
practices. 

Allowing for State administrative discretion without ubiquitous, 
counter-productive Federal oversight, ensures the critical waters of 
the State, as well as the Nation, will be protected. 

The proposed legislation addresses the most significant concerns 
shared by the State of Kansas in response to the proposed rule- 
making on Waters of the U.S. 

Thank you for the opportunity to share Kansas’ perspective and 
support for the Federal Water Quality Protection Act. 

[The prepared statement of Ms. Metzger follows:] 
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Of paramount importance, this bill acknowledges that an exclusion of waters from Federal jurisdiction does not 
mean such excluded waters lack protection through State regulation and management. Kansas has a track record 
of progressive and innovative protection of the important waters of the state., whether under Federal jurisdiction 
or not, noting that not all waters are equally important. As an example of our state approach, Kansas ranks in 
the nation in sediment reduction and 6'^ in the nation for phosphorous reductions through best management and 
conservation practices. Allowing for States administrative discretion without ubiquitous, counter-productive 
Federal oversight, ensures the critical waters of the State, as well as the Nation, will be protected. 

Mr. Chairman, the proposed legislation addresses the most significant concerns shared by the state of Kansas in 
response to the proposed rulemaking on Waters of the U.S. Thank you for the opportunity to share Kansas’ 
perspective and support for the Federal Water Quality Protection Act. 
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United States Senate Committee on Environment and Public Works May 19, 2015 Hearing 
entitled, “Legislative Hearing on S. 1 140, The Federal Water Quality Protection Act.” 
Questions for the Record to Susan Metzger 

Chairman Senator Inhofe: 

1, Ms. Metzger, Mr. Parenteau testified that: “The science unequivocally demonstrates that 
streams, regardless of their size or frequency of flow, are connected to downstream waters 
and strongly influence water quality and ecological integrity of navigable waters.” You 
have spent your career working on Clean Water Act issues. 

• How do you respond to those who claim that if a scientist can find any type of 
connection between a non-navigable, intrastate water and a downstream water the 
Federal government must be able to exert control? 

• Is there any water that would not be federally regulated under that theory? 

Mr. Parenteau and the Federal agencies believe that all tributaries should be jurisdictional because 
they are connected to the stream system and are poised to contribute flow and material to 
downstream waters, thereby influencing the physical, chemical and biological nature of those 
waters. Kansas believes connectivity in the western stream networks is tenuous and episodic, at 
best. 

Kansas ephemeral streams do not automatically possess a significant nexus and more often than 
not, do not impose impacts on the downstream waters actually used by the citizens of Kansas. 
Tributaries in western Kansas need more than a bed, bank and high water mark to delineate 
significance. The frequency of flow supported by regional ground water is equally important and 
will determine the degree that such channels actually make downstream contributions. 

Kansas refutes that, noting especially in the case of western Kansas streams, that the location of 
the channel above the regional water table, the frequency of flow occurring in the channel and the 
longitudinal distance between the channel site and actual downstream perennial or seasonal water 
warrant equal consideration. The latter factors play to the concept of "significant nexus" and 
connectivity among streams, and more closely embrace Justice Kennedy's insistence that mere 
hydrologic connection does not bestow ecological significance to certain waters. 

If the theory of connectivity as described by Mr. Parenteau were implemented under the Clean 
Water Act and all streams, regardless of their size or frequency of flow, are connected and 
influence navigable waters the case could be made that federal jurisdiction applies to nearly all 
waters. This is not only terrifying from a state and private landowner perspective, it is umiecessary 
for the appropriate protection of our state and nation’s water resources. Application of enhanced 
Federal oversight is not necessary, given the definition of "waters of the State" within the Kansas 
Water Quality Standards and the protective narrative provisions provided to such waters by State 
authority. 
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Senator Inhofe. Thank you, Ms. Metzger. 

You could just as well have been describing Oklahoma as Kan- 
sas. 

Mr. Pifher. 

STATEMENT OF MARK PIFHER, MANAGER, SOUTHERN DELIV- 
ERY SYSTEM, COLORADO SPRINGS UTILITIES, ON BEHALF 

OF THE NATIONAL WATER RESOURCES ASSOCIATION 

Mr. Pifher. Thank you. 

Members of the committee, my name is Mark Pifher. I am here 
today to provide you with the perspective of the members of the 
National Water Resources Association on S. 1140. 

NWRA is a nonpartisan, nonprofit federation whose members are 
located in the reclamation States of the West and include agricul- 
tural and municipal water providers. State water associations, and 
numerous individuals, including farmers and ranchers. 

Our members provide clean water to millions of individuals, fam- 
ilies, businesses and agricultural producers. 

We have historically been ardent supporters of the Federal Clean 
Water Act and its goals. Achievement of the goals will assist in the 
protection of this most valuable resource and assist in protecting 
our source water for our municipalities and farmers and busi- 
nesses. 

By way of further background, I am the former director of the 
Colorado Water Quality Control Division and a recent member of 
the Colorado Water Quality Control Commission, so I am very fa- 
miliar with these water quality issues and the importance of the 
Clean Water Act and the Safe Drinking Water Act to our water 
bodies. 

However, that said, we have closely monitored the scope of the 
rulemaking proposed by the agencies, as have many other western 
water interests. We filed extensive comments. 

As those responsible for providing the water supplies, we believe 
it is of vital importance to ensure not only that water quality is 
protected, but also that we have the ability to build the infrastruc- 
ture necessary to meet water demands without undue impediments 
that could be raised by the rule as initially proposed. 

We acknowledge, based on agency comments given after the rule- 
making closed, that there may be some substantive changes to the 
final version of the rule. We hope that those changes are respon- 
sive to some of our express concerns. 

We would thank the agencies for their diligent work in this re- 
gard. They have been open to receiving our input. That said, it is 
unfortunate that this proposal has proven to be so controversial 
from the outset as it need not be because we all share the same 
goals. 

One factor at the root of the controversy was the failure of the 
agencies to timely initiate consultation with State and local govern- 
ments and others over the draft rule. The Federal Water Quality 
Protection Act would assist in rectifying this failure by requiring 
expanded outreach efforts. 

It is the State and local governments and individuals that shoul- 
der much of the cost burden and expense associated with issuing 
the 401 water quality certifications at the State level, the costs of 
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meeting project permitting requirements under Sections 402 and 
404 of the Act, and the expense associated with the accompanying 
NEPA reviews once you trigger Federal jurisdiction. It is very im- 
portant that we get this right. 

In particular, we think the agencies fail to recognize unique geo- 
logic, hydrologic, and climatic differences across this Country, with 
particular reference to the arid regions. In that regard, we have 
many water bodies that are effluent dependent and effluent domi- 
nated, dry arroyos, isolated ponds, artificial conveyance systems to 
move water to places of need, including ditches, and geographically 
large basins. 

I would refer you to the pictures we have attached to my testi- 
mony of areas in the arid West that are typical that would prob- 
ably be included under the new rulemaking that would make it 
very difficult, frankly, for us to fulfill our individual missions. 

Under the rule, adjacent waters and tributaries would all be ju- 
risdictional by rule. You would not have an opportunity to rebut 
that presumption of jurisdiction. That would be very detrimental to 
the arid West. 

Another shortcoming of the initial proposal was the lack of defi- 
nitional clarity relative to what is a significant nexus, the word 
“significant” is not defined, and a failure to focus on the need for 
water quality impacts, not just hydrologic impacts or other unre- 
lated impacts. We think S. 1140 would rectify those shortcomings. 

Also related to the above is a scope of work that was given to 
the scientists under the Connectivity Report. We think it is undeni- 
able that almost all waters, from rain to evaporation to surface 
flow to subsurface flow are connected in some manner. 

That does not answer the question of whether the connection is 
significant or whether water quality would be impacted. We think 
it is imperative to clarify the scope of Federal jurisdiction and to 
meet the objectives shared by all. 

That is especially true in the West where we have a time of 
drought, floods and fires. The recent fires in Arizona, the drought 
in California, the unprecedented 2013 floods on the South Platte 
River in Colorado all underscore the need to build, repair and re- 
place more basin infrastructure and to do it in a very prompt man- 
ner without undue restrictions. 

This includes reuse facilities; reservoirs, pump-back projects, re- 
cycle and reuse facilities, reverse osmosis treatment and ground- 
water recharge but we cannot do that if our hands are tied. 

NWRA supports S. 1140 and looks forward to working with the 
committee and others, including the agencies, in an attempt to get 
it right the next time through. 

Thank you. 

[The prepared statement of Mr. Pifher follows:] 
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Mr. Chairman and members of the Subcommittee, my name is Mark Pifher and I 
am here today to provide you with the perspective of the members of the 
National Water Resources Association (NWRA) on the Clean Water Act and 
S.1140. NWRA is a nonpartisan, nonprofit federation whose members are located 
in the reclamation states of the West and include agricultural and municipal water 
providers, state water associations, and individuals. Our members provide clean 
water to millions of individuals, families, businesses and agricultural producers. 

NWRA members are western municipal utilities and irrigation districts that 
provide essential water, wastewater and, at times, stormwater control services to 
many of your constituents. They have historically been, and will continue to be, 
ardent supporters of the goals of the federal Clean Water Act (CWA). 

Achievement of the Acts' goals will assist in the protection and enhancement of 
the "source water" upon which such entities depend in ensuring that a reliable, 
safe supply of water can be delivered to meet residential, commercial, 
agricultural, recreational and aesthetic demands. NWRA members are often on- 
the-ground partners with EPA and the states in the implementation of both the 
CWA and the Safe Drinking Water Act (SDWA). 

NWRA has been closely monitoring the "waters of the U.S." rulemaking 
proceeding undertaken by EPA and the Army Corps of Engineers. It, along with 
many other Western water interests, filed extensive comments on both the 
proposed rule and the accompanying Connectivity Report which was to be the 
scientific underpinning for the rule. (NWRAs comments are submitted as a 
separate docum.ent for the Committee's consideration). As those responsible for 
providing water supplies, we understand the need to protect this most valuable of 
resources. As water providers, we also understand the vital importance of 
ensuring that current and future water supply operations are not unnecessarily 
hindered. In other 'words, N^AtRA's concerns about the proposed rule are centered 
upon a desire to see the Act appropriately implemented. 
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We acknowledge that based upon agency comments made after the close of the 
rulemaking record, there may be substantive changes to the proposal as originally 
issued in any final rule. We hope that these changes are responsive to some of 
our identified concerns. We thank the agencies for their work in this regard. That 
said, it is unfortunate that the proposal has proven to be so controversial from 
the outset. 

One factor at the root of such controversy and concern was the failure of the 
agencies to timely initiate consultation with state and local governments, 
conservation and conservancy districts, ditch companies, special districts, 
agricultural interests, public and private utilities and others prior to their issuance 
of the draft rule. The Federal Water Quality Protection Act (FWQPA) would assist 
in rectifying this failure by requiring expanded outreach efforts. After all, it is 
state and local entities who have on-the-ground experience in this arena, and 
who bear the burden of making this regulatory process work on a daily basis. 

They also shoulder much of the cost burden, including the expenses associated 
with issuing the state 401 water quality certifications, the costs of meeting 
project permitting requirements under sections 402 and 404 of the Act, and the 
related expenses associated with the accompanying NEPA reviews triggered by a 
jurisdictional finding. 

In particular, the agency proposal failed to recognize the geologic, hydrologic, and 
climatic differences that exist across this country, with particular reference to the 
arid West, a region of the country where ephemeral and intermittent water 
bodies, effluent dependent and effluent dominated streams, dry arroyos, isolated 
ponds, artificial conveyance systems, including ditches, and geographically large 
and diverse basins are so common. See attached pictures. Though a one size fits 
all approach may be easy to craft, it is impossible, in this variable geographic 
context, to uniformly and equitably enforce. This is especially true where ail 
tributaries and all "adjacent waters" are jurisdictional by rule, isolated or minor 
water bodies can be aggregated, and there exists no opportunity for a cose-by- 
case jurisdictional determination. The FWQPA recognizes these on-the-ground 
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differences in its definitions of such terms as "normal year" and "surface 
hydrological connection"; in its treatment of man-made systems, be they for 
water storage and conveyance, including reuse and recycling, or wastewater and 
stormwater treatment; and in its call for the identification of jurisdictional waters 
through "mapped" stream reaches. 

Another shortcoming in the initial proposal was the lack of definitional clarity 
surrounding both existing terms found in the Act and new terms developed as 
part of the agency proposal. This includes a failure to define what is "significant" 
in the establishment of a "significant nexus", a failure to focus on the need for 
water quality impacts in evaluating the level of relevant connectivity, the failure 
to adequately describe "riparian area" and "floodplain", new terms utilized in an 
effort to clarify another new term, i.e., "neighboring", and a failure to clearly 
explain how one aggregates all similarly situated water bodies in a basin or 
region, many of which have no historic data base. The FWQPA clarifies key 
definitional terms in understandable language and, as importantly, does so in a 
manner which is consistent with the existing language of the Act and 
interpretations of the Act by the Supreme Court. 

Closely related to the above, one must take note of the fact that there evidently 
was no proper "scope of work" provided to those scientists who prepared the 
Connectivity Report and those who reviewed its conclusions. It is undeniable that 
almost all waters, from rain to evaporation to surface flow to subsurface flow are 
connected in some manner, over some time scale, and in some identifiable 
geographic area, However, that does not accurately reflect or define the universe 
of waters that are subject to federal jurisdiction in light of Congress's expressed 
deference to state authority under the Act and the Supreme Court decisions, such 
as SWANC C and Rapanos , which clearly indicate that the scope of federal 
jurisdiction is not unbridled. In addition, the Connectivity Report does not lead us 
to a determination of what water connections are "significant', particularly in the 
context of water quality impacts, and fails to honor the long standing need for a 
Commerce Clause connection before federal oversight is invoked. Various 
provisions of the FWQPA are designed to address each of these shortcomings by 
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necessitating that the agencies take into account the above factors as part of their 
technical and policy analysis. 

It is imperative that if we are going to clarify the scope of federal jurisdiction 
under the Act, an objective shared by almost all parties, we must "get it right". 
One need only pick up the daily newspaper or watch the evening news to see that 
we have entered an era, at least in the West, of droughts, floods and fires. The 
recent fires in Arizona, the drought in California, and the unprecedented 2013 
flooding of the South Platte River in Colorado are but a few examples. What each 
of these natural events has in common is the need to build, repair or replace 
more drainage basin infrastructure in an attempt to store water for later use, 
control storm flows for public safety, and repair watershed damage. This includes 
the construction of new or expanded reservoirs; reuse facilities; desalinization 
plants; water collection, delivery and distribution pipelines; pump-back projects; 
groundwater recharge facilities; and reverse osmosis treatment plants. Of 
necessity, often times these undertakings will occur in close proximity to the 
types of "waters" identified in the current rule proposal. We cannot afford to 
unnecessarily constrain these vital public interest investments by unnecessarily 
erecting costly and time consuming permitting barriers that yield no significant 
water quality benefits. 

The FWQPA is an honest, thoughtful attempt to provide EPA and the Army Corps 
with clear Congressional direction as they fulfill their mission of implementing the 
Clean Water Act, an Act whose goals we all support. NWRA supports S.1140 and 
looks forward to working with this Committee and others, including the agencies, 
in an attempt to "get the rule right" this time. This is too important an issue to. 
either act upon in haste or attempt to resolve through endless litigation. 
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Variable geographic features of the West 
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Legislative Hearing on S. 1140 
Responses to Questions for the Record 
By Mark Pifher 


Questions from Senator Inhofe 

1. a Do you agree that S. 1140 recommends a regulatory presumption that the 
streams ERA claims are at risk and the streams on EPA's drinking water map 
are waters of the U.S.? 

Response : Yes, section 4 of the bill contains language to this effect. 

b. S. 1140 also tells EPA and the Corps to either add or remove parts of 
streams from the map of jurisdictional streams based on whether pollutants in 
that part of a stream could actually reach a navigable water. Do you agree 
that this is an appropriate way to draw the line between state jurisdiction and 
federal jurisdiction? 

Response : Yes, this is a legitimate means of determining whether federal 
jurisdiction applies. It is consistent with both the language of the Act and 
Supreme Court opinions interpreting the Act. If no water quality nexus exists 
between the waterbody in question and what has been identified as a 
traditional navigable water (TNW), the required federal interest under the Act, 
which lies in the maintenance in TNWs of that level of water quality necessary 
to protect identified designated uses, is lacking. 

2. Mr. Pifher, do you believe that the reference in the goals of the Clean 
Water Act to "physical, chemical and biological integrity" refers to protecting 
the quality of navigable waters to support uses such as swimming, fishing, and 
provision of drinking water? Or, do you think it is an expression of 
Congressional intent to regulate any water that provides habitat or water 
supply or flood control? If the latter were true, would there be any meaningful 
limits on federal jurisdiction? 

Response : One must recognize at the outset that the identification of "goals" 
or categories of "designated uses" does not determine whether a given water 
body is subject to federal oversight, i.e., whether there is a legitimate federal 
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interest. If the waterbody qualifies as a "navigable water" under the Act then, 
and only then, do the goals, uses and accompanying water quality criteria 
come into play. For example, section 303(c ) of the Act states that water 
quality standards "shall consist of the designated uses of the navigable waters 
involved and the water quality criteria for such waters...." In establishing such 
standards for water bodies, a state is to take "into consideration their use and 
value for public water supplies, propagation offish and wildlife, recreational 
purposes, and agricultural, industrial and other purposes...." Hence, to portray 
the chemical, physical or biological integrity of a water or its designated use as 
being determinative of its jurisdictional status is to beg the question. In fact, 
some of these metrics, such as habitat for species, water supply, food source 
or flood control can be provided, perhaps even more appropriately, by totally 
dry land, or land which is moist only periodically e.g., a dry hole, lined or 
unlined, may be most appropriate for meeting flood control purposes. Rather, 
the question must be whether the TNW and the "other water" function 
together so closely that the water quality aspects of one are inseparable 
bound up with the other. In other words, the "other water" becomes a part of 
the TNW and hence is treated as jurisdictional. If it were Congress' intent to 
"federalize" any and all activities which might affect, directly or indirectly, a 
TNW, the reach of federal jurisdiction would be boundless and the underlying 
framework of the Act, i.e., a method for protecting the quality of navigable 
waters, while honoring state primacy over land and water use, would be set 
aside. 
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Senator Sullivan [presiding]. Thank you, Mr. Pifher. 

Mr. Pierce, please. 

STATEMENT OF ROBERT PIERCE, WETLAND TRAINING 
INSTITUTE, INC. 

Mr. Pierce. Thank you, Mr. Chairman and members of the com- 
mittee, for this opportunity. 

I have watched the ever continuing geographical expansion of 
regulation. I fully support the goals of S. 1140 to restore the proper 
relationship between the Federal and State authorities as specified 
in Section 101(b). 

If EPA’s expansive upper limit of Federal jurisdiction is accurate, 
then Congress did not need an expansive definition of point source 
in the Clean Water Act including pipes, ditches and channels, all 
of which the EPA has included under the definition of Waters of 
the U.S. already. 

Within weeks of the Rapanos decisions, many streets in D.C. 
were flooded by a large storm. Some EPA facilities were flooded as 
were parts of the National Archives. It sounds like Waters of the 
U.S. to me. 

In 1979, then-Attorney General Civilletti opined that Congress 
intended EPA to have the ultimate authority to determine the 
reach of navigable waters. Since that time, the Corps has had no 
programmatic authority to determine the geographic limits of Sec- 
tion 404. 

From 2003 to 2006, I studied flow data from streams in Maricopa 
County, Arizona. For one project, the Corps told the local delin- 
eator that ephemeral channels in the desert that were three to five 
feet wide should be flagged as jurisdictional. Later, the EPA chal- 
lenged the Corps and said the channels that were only six inches 
wide should be flagged. 

My analysis revealed that on average streams flowed 1.5 times 
per year for an average cumulative total of 22.9 hours per year, not 
even 1 day. How do you define an ordinary high water mark when 
the ordinary condition of a stream is dry? 

In 2014, I testified in the Los Angeles Federal Court in the crimi- 
nal proceedings against John Appel, charged with discharging fill 
below the ordinary high water mark into the Ventura River. The 
EPA and DOJ based their case on a non-EPA technical report that 
claimed in the arid West, the ordinary high water mark extended 
to the outer limits of the active flood plain. 

In fact, all of Mr. Appel’s activities were conducted well away 
from the true ordinary high water mark as defined in regulation. 
The jury found him not guilty after just 45 minutes deliberation. 

Groundwater is regulated under the Safe Drinking Water Act. 
Yet, the regional wetland delineation supplements define a water 
table that is 12 inches below the surface as equivalent to the sur- 
face. 

Worse, the EPA Connectivity Study allows that water as much 
as tens of meters below the surface is shallow enough to represent 
a surface connection. Rather than a technical study focused on 
connectivity, what was needed was a study on what constitutes sig- 
nificant in the context of significant nexus. 
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On one occasion, I followed flow on the Santa Cruz River in Ari- 
zona in a helicopter. I observed 23 million gallons per day of treat- 
ed sewage effluent flowing into the river at Tucson and followed 
the flow until it completely dissipated many miles from its morpho- 
logical confluence with the Gila River which is still over 200 miles 
from the Colorado River. 

S. 1140 is a good start and will rectify some of the more egre- 
gious aspects of the proposed rule and restore balance to a program 
that has spun out of control. However, I think that it should go fur- 
ther. 

S. 1140 should define ordinary high water mark on a quan- 
titative basis. There are multiple methods existing today for deter- 
mining flow and the ordinary water mark in streams. 

While ERA has declared absolutely no uplands located in ripar- 
ian areas in flood plains can ever be Waters of the U.S., it also en- 
dorsed the same report that justified prosecution of John Appel as 
a good example of local guidance on interpreting ordinary and high 
water marks. S. 1140 should clarify that streams crossing tribal 
land boundaries in a single State are not interstate waters under 
33 CFR 328.382. 

Activities permitted under Section 404 generally are not wasting 
activities. Nobody discharges fill so that it will wash away. They 
stabilize it so that it will remain in place, completely intact in per- 
petuity. 

I really think what is needed is a Water Resources Conservation 
Act. Conservation is wise use and the Corps has been broker for 
it for over 100 years. I recognize that this is beyond the scope of 
S. 1140. 

If I had the authority, I would excise the Corps’ 404 permitting 
role from the Clean Water Act and put it into a Water Resource 
Conservation Act. This would cause no increase in pollution and 
EPA could have an advisory role like other agencies and continue 
to enforce unpermitted discharges. 

Finally, I would not provide dual agency control of different as- 
pects of the program as is in effect with Section 404 of the Clean 
Water Act. S. 1140 provides a good starting point for straightening 
out the broken Section 404 program. 

Congress needs to compartmentalize responsibilities between the 
States, tribes and the Federal Government for the upper regions of 
water courses where the impact on navigable waters of the U.S. 
under the commerce clause is so tenuous as to not warrant usurpa- 
tion of State sovereignty. 

I will be happy to try and answer any questions you might have. 

[The prepared statement of Mr. Pierce follows:] 
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Statement 

of 

Robert J. Pierce, Ph.D. 

Wetland Training Institute, Inc. 
before the 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
United States Senate 
on 

Legislative Hearing on S. 1 140, The Federal Water Quality Protection Act 

May 19,2015 

Mr. Chairman and members of the committee: Thank you for this opportunity to 
comment on the proposed legislation. That you are taking up this issue will encourage 
many in the country. That the effort to resolve issues that have festered literally for 
decades, is bipartisan gives hope that it may reach fruition. It is my intent to put some of 
the issues into perspective and to offer constructive suggestions that will maximize the 
benefits to the regulated public. 

This year in .July will make the 40"’ that I have been directly involved in working with 
water resource projects and their regulation, I started with the Corps of Engineers in 
1975; 20 days before the Section 404 implementing regulations were published. 1 left 
federal service in 1989 to become president of the Wetland Training Institute, Inc. Since 
that time, I have routinely conducted technical and policy courses related to the Corps’ 
Regulatory Program as well as have served as a consultant to private landowners. During 
the last week in April, 1 conducted a 32-hour course Federal Wetkmd/Waters Regulatory 
Policy in Texas and Ihis past week 1 taugltt a 40-hoLU' Bcliic Wetland Delineation course 
in Maryland. 

I tiave watdicd the ever-continuing geographical expansion of regulation under the 
direction of the Environmental Protection Agency (EP.A). I fully support the goals of S. 

1 140 to restore the proper relation.ship between the tederai and state authorities and 
responsibilities for aquatic and land resources in the Nation as specified in Section 1 0 1(b) 
of the Federal Water Pollution Control Act Amendments of 1972 commonly referred to 
since 1 977 as the Clean Water Act (CWA). By it.s promulgation of rules pursimnt to its 
parochial concept of the .Administrative Procedure Act (APA) requirements and more 
egrcgiously by its expansion of federal regulation through memoranda and "guidance” 
documents not even given cursory AP.A review, EP.A has demonstrated that its 
institutiona! mentality is tliat the Constitution is defective for not granting the federal 
goveniincnt primary responsibility for the management of land and water resources. I 
thiiik that a few liistorical coinments concerning the determination of the geographic 
extent of iiuTsdiction under the CWA will pul my lestiniony into context. 



In the Rivers and Harbors Act (RHA) of 1899, Congress established a regulatory program 
administered by the Secretary of War (now Army) and acting through tlie Chief, U.S, 
Army Corps of Engineers (Corps). The Corps had regulatory responsibilities under three 
Sections of the Act: 9, 10 and 13 (commonly known as the Refuse Act). Section 10 was 
known as the dredge and fill program because in colonial times, material dredged out of 
navigation channels was often used as structural fill in other waters and wetlands. As the 
population density became greater and dredged material from metropolitan areas became 
more contaminated, the use of dredged material for structural fills decreased. In the New 
York Bight Apex in the early 20"* century, for example, there were three designated areas 
to receive waste material: Sewage Sludge, Cellar Dirt and the Mud and One-man Stone 
dump sites - the latter for unwanted dredged material. 

The geographic extent of Corps authority under the RHA of 1 899 was defined as the 
navigable waters of the United States. Until 2007 when “Guidance” was released in 
response to the Supreme Courts ruling in the Rapanos/Carabell case, these waterbodies 
were often referred to as traditional navigable waters (TNW). 

When section 404 was enacted in 1972, Congress, in response to concerns of the 
navigational dredging industry, carved Section 404 out of the responsibilities of the EPA 
and gave it to the Corps. Congress directed the Secretary of the ,4rmy to regulate the 
di.schargc of dredged and fill material into navigable waters defined in Section 502 as 
the waters of the United States. In addition, Congress also stripped the Corps of its 
regulation of wasting operations under Section 13 of the RITA of 1899 and assigned that 
responsibility to EPA under Sections 402 and 405 of the CWA. Later in 1972, the COE 
published proposed regulations that addressed an expanded geographic jurisdiction for 
the Section 404 program. 

However, by 1974, the Corps HQ Office of Council undertook an extensive legal review 
(including court decisions related to navigational servitude) concluding that when 
Congress had directed it to regulate navigable waters of the U.S. under the RHA of 1899, 
Congress intended the Corps to regulate waters to the full extent of the Commerce Clause 
of the Constitution. It retracted the expanded jurisdiction, stating that: 

The extent of Federal regulatory jurisdiction must be limited to that which is 
Constitutionally permissible, and in thi.s regard, we feci that we must adopt 
an administrative definition of this term, which is soundly based on this 
premise and the judicial precedents, which have reinforced it. Accordingly, 
we feel that in the administration of this regulatory program, both terms 
should be treated synonymously. [39 FR 12115] 

On .luly 25, 1975, as a result of an adverse court decision, the Corps published revised 
regulations that expanded jurisdiction beyond the navigable waters oflhe U.S. to all 
tributaries (primary, secondary, teniary, etc.) of navigable waters of tiie U.S., all 
inter-state waters, certain intrastate waters, adjacent wetlands, and manmade navigable 
canals. Drainage and irrigation ditches were excluded. The regulation also defined the 
term ordinary high water nra/T (OH WM): 

. . .used as a measurement point to determine the extent of federal jurisdiction 
in inland I'reshwater rivers, streams and lakes that do not have wetlands 
contiguous or adjacent to them, is establi.shed as that point on shore which is 



inundated 25% of the time (derived by a flow duration curve based on 
available water stage data). [40 FR 31321] 

On September 5, 1975, EPA published separate definitions for navigable waters of the 
United States pursuant to the RHA of 1899 and navigable waters pursuant to the CWA. 
[40 FR 41297], It also defined the (OHWM): 

, . . with respect to inland fresh water means the line on the shore established 
by analysis of the daily high waters. It is established as that point on the shore 
that is inundated 25% of the time and is derived by a flow-duration curve for 
the particular water body that is based on available water stage data. It may 
also be estimated by erosion or easily recognized characteristics such as 
shelving, change in the character of the soil, destruction of terrestrial 
vegetation or its inability to grow, the presence of litter and debris, or other 
appropriate means that consider the characteristics of the surrounding area. 

[40 FR 41297] 

On .fuly 19, 1977, the Corps published definitions for the term navigable waters of the 
United States pursuant to the RHA of 1 899 and waters of the US. pursuant to the CWA 
[42 FR 37144], That rule also phased in expanded jurisdiction under Section 404 [42 FR 
37145]. That same rule defined primary tributaries as: 

The main sterns of tributaries directly connecting to navigable waters of the 
United States up to their headwaters, and does not include any additional 
tributaries extending off of the main stems of these tributaries. [42 FR 37145] 

The Corps also removed the quantitative element to the definition of OHWM and simply 
defined it as; 

that line on the shore established by the fluctuations of water and indicated by 
physical characteristics such as a clear, natural line impressed on the bank; 
shelving; changes in the character of soil; destruction of terre.strial vegetation; 
the pre.sencc of litter and debris; or other appropriate means that considers the 
charactorLstics of the surrounding areas. 

'fhis definition rcmain.s in use to this day. 

The above demonstrates the public face of the interagency disputes relative to the 
geographic extent of Section 404, which wa-s the only provision of the CWA not 
under the complete control of the EP.A, As one who worked for the Corps during 
and following that period, the internal frustration and feeling of professional 
inipntcncy that Congress levied on the Corps W'as immense. The Chief of 
Regulatory at Corps HQ took to referring to himself as the “head clerk.” If no other 
lesson is learned from the sad stale of affairs that i.s the current 404 program and 
which necessitates S. 1 140, Congress needs to remember that it is a recipe for 
disaster to give oi;e E.xcculive agency final authority over critical elements of a 
program administcrcrl by another Executive agency. 

In ail effort to resolve the geographical limits dispute, on March 29, 1979, the Secretary 
of the .Army asked then .Attorney General Ilenjamin Civilctii two iiucstions: 
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1 , ... whether the act gives the ultimate administrative authority to determine the 
reach of the term “navigable waters "for purposes of §404 to you, acting 
through the Chief of Engineers, or to the Administrator of the Environmental 
Protection Agency; and 

2. . ..whether the. Act gives the ultimate administrative authority to determine the 
meaning of §4040) to you or the Administrator. 

On September 5, 1979, AG Civiletti responded in a seven-page memo, the pertinent part 
of which stated; 

/ am convinced, after careful consideration of the Act as a whole that 
Congress intended to confer upon the Administrator of the Environmental 
Protection Agency the final administrative authority to make those 
determinations. 

Since that time, the Corps has had no authority to determine programmatically the 
geographic limits of Section 404 of the CWA. 

This brings us to what I consider the first aspect of S. 1 140 that should be changed. It is 
written as if the COE and EPA have an equal relationship relative to the geographic 
extent of regulation of waters of the U.S. Since Civilietti, the COE has had nothing more 
than a commenting role on the extent of jurisdiction - a fundamental aspect of the 
program it supposedly controls. As long as Civilietti stands, it is absurd to direct the COE 
to publish regulations or to alter what constitutes waters of the U.S. because at the 
Executive Branch level, the EPA has the final say as to what is the geographic extent of 
waters of the U.S. 

In 2003, I conducted a quantitative hydrologic study of existing data from 50 gages on 
streams in Maricopa County, Arizona ranging in width from 2 feet to 400 feet. This study 
was in support of possible revisions to the CWA that were being discussed. The gauge 
data demonstrated that flow in the streams of Maricopa County could be expected for less 
than one percent of the year on average. 

In 2005-2006, 1 worked on another project in Maricopa County, Arizona, where the local 
wetland delineator received guidance from the Corps that ephemeral channels in the 
desert that were three to five-feet wide should be flagged as jurisdictional. Later, the EPA 
.said that channels that were at least six inches wide should be flagged. My analyses of 1 1 
strcarn,s on or near the studied property, with catchment sizes one to three orders of 
magnitude larger tlian those 3-5’-widc features delineated on the property, revealed that 
on average streams flowed 1 .5 limes per year for an average cumulative total of 22.9 

hours - not even one day during tiie entire year. Only two streams flowed for even 1 

percent of the year. How do you define an OMW'M when the ordinary condition of a 
stream i.s dry? 

In 2014, I testified in the Los Angeles rccicra.! Di,striet Court in the criminal proceedings 
against .lohn Appel for piirpoitt'dly discharging fill material below the Ordinary High 
Water Mark (OHWM) iiTo (he Ventura River. Mr. Appel had been convicted in a civil 
case a number of years prior and the EF.A decided Ih.at he had continued to di.3charge into 
waters of the U.S. EPA and Uepartment of Justice based tlicir ca.se on a non-APA 
technical report adopted i'y the LA Di.strict of the Corps tliat claimed that in the arid west, 
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the OHWM extended to the outer limits of the active floodplain. Mr. Appel was subjected 
to years of litigation because he lived and operated his tree-trimming business on his 30 
acres of nonwetland floodplain. All of his activities were conducted well away from the 
true OHWM as defined in regulation. 1 am pleased to say that after just 45 minutes of 
deliberation, the jury found Mr. Appel not guilty on all four counts with which he was 
charged. 

Here we are today with EPA ti 7 ing to regulate ephemeral channels whose only 
connection to navigable waters of the U.S. are that they might recharge ground water. 

The proposed rule was based upon a study that was misguided in its direction and had not 
even received final technical review by an external panel of scientists. On the positive 
side, the 2014 proposed rule was at least the first signs that IiPA might finally adhere to 
the APA instead of introducing or modifying regulations by memoranda and guidelines. 

Being used to reviewing and commenting on proposed regulations, I have structured the 
following as comments and suggested revisions to proposed S. 1 140. 

p. 1 A Bill: To require the Secretary of the Army . . . On the first page and in numerous 
places thereafter, S. 1 140 directs both the Secretary and the Administrator to undertake 
tasks related to the extent of waters of the U.S.. In several places it uses the conjunction 
“or” instead of “and” suggesting that either agency can accomplish the directive. I do not 
believe that Congress should require the Secretary to do something that it has no 
authority to do. Our military follows orders. In 1979, A.G. Civilletti opined that the EPA 
had the authority to define the geographic limits of jurisdiction under the CWA and 
specifically NOT the COE. Until the Civiletti opinion is vacated, the Corps undoubtedly 
will follow orders and not initiate a change. S. 1 140 perpetuates the myth that the Corps 
has any control over the geographic extent of the regulatory program it operates. Since 
1979, virtually every geographic expansion of Section 404 regulation has been at the 
instigation of the EPA - not the Corps of Engineers. But like the professional military 
organization that it is, the Corps has implemented its orders without voicing criticism 
externally, although if its staff were able to speak candidly, not, I think, without great 
frustration and disagreement. Iji 1979 a general, albeit an attorney general, gave an order 
and the military marched on. 1 lad not an earlier Congress that enacted the Fetleral Water 
Pollution Control Act Amendments of 1972 saddled the Nation with the absurd construct 
of one executive agency {T,PA) controlling the fundamental precept of the program of 
another (Corps) that is Section 404, we would not bo facing the more absurd premise that 
there are more rr.iies of regulated waterbodies per area in the desert than there are per 
area in the more humid regions of llie Nation and there would l)e no need for this 
legislation. 

p.l l.ine 4. This .Act is really more about federalism and the extent of the federal 
govemmenfs authority under tiic Commerce Clause of the Constitution than water 
quality. My recommendation is that S. 1140 actually define the upper, Con.stitutiona! 
limit of Federal jurisdiction of waters under th.c Commerce Claiuse and c\ ctUually, 
perhaps, tiic Supreme Court will finalize the debate. 

|). 2, 1 fully .support the recognition that S. 1 140 gives to Section lOi (b) of the Clean 
Water Act. for too many decades, EPA has simply ignored it. 1 have watched through 
entire, profcs.sional career a.s EP.'V continued its cver-expanding agenda to establish a 
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federal land management authority in spite of the Constitution and Section 101(b) of the 
CWA. 

p, 3, lines 23-25, (2), and p. 7, lines 8 to 12, (12). Since Rapanos/Carabell, EPA has 
constructed and the Corps has implemented a new set of traditional navigable waters 
especially for the CWA, S. 1140 relies upon the same regulation [33 CFR 328.3(a)(1)] 
that was the basis of this revised definition of the term traditional navigable waters 
leaving the reasonable assumption that the agencies will continue to misuse the concepts. 
It is clear to me and others, that the Supreme Court Justices simply used the term 
traditional navigable waters as a shorthand version of navigable waters of the United 
States. 

Justice Kennedy, like the plurality, expressed the view that an inland water is 
traditionally navigable only if it forms a continued highway over which 
commerce is carried into another state or country by water. Like the plurality, 
Justice Kennedy has concluded that there is only one set of traditional 
navigable waters and that it is synonymous with “navigable waters of the 
United States.”' 

I fear that if S. 1140 does not specifically disavow the current interpretation, that upon its 
enactment, EPA will direct the Corps to continue with the post-Rapanos misuse of the 
term. As the entire S. 1140 affirms, “an once of prevention....” 1 suggest that the 
following sentence be added to the definition of traditional navigable waters at p. 7, line 
12 : 

This term is synonymous witii the term navigable waters of the US. as 
described in Section 329.4 of title 33, Code of Federal Regulations (as in 
effect on the date of enactment of this Act). 

p. 4., lines 6-9, (4). In defining "isolated" S. 1140 uses the term "surface hydrologic 
connection." This committee needs to be aware that in defining "wetlands" the Regional 
Supplements to the 1987 Wetland Delineation Manual, have dropped the phrase "to the 
surface" that previously existed in the definition of wetland hydrology. Furthermore, 
those Supplements define a water table that is 1 2 inches beneath the surface for 14 days 
out of 730 as satisfying the hydrologic requirement for a wetland, i.e., 12 inches below 
the surface is the equivalent of to the surface. Thus, the definition of Isolated in S. 1140 
docs nothing to actually keep the water at the interface between substrate and air. 

Perhaps most egregious is that the EPA Connectivity Study which formed the basis for 
the 2014 Proposed Rule, allows that water as much as tens of meters (p. 2-1) below the 
surface is shallow enough to represent a surface connection'. Global connectivity has 
been recognized long before Barbara Ward published Spaceship Earth in 1966. 


Diivid P. Doaring. 2007. The (.'ontiniicd Highway Requirement as a Factor in Clean Water rVet 
Ji!ri.sdiclion ENVIRONMFN I'AL, LAW RF.PO.O'KR, 37: 1000.5 - 10013, 

^ Corinecfivily of Streams ;uid Wetlands to Dmvn.strcam Waters: A Review and Synihesi.s of (he ScientHic 
Lvidcttce. 
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Rather than a technical study focused on connectivity, what was needed was a study on 
what constitutes significant in the context oi significant nexus, 

p. 4, lines 20-24, (6)(A), The concept of meteorological "normals" really comes from the 
NCDC. It is true that NRCS uses the concept but in fact relies upon data collected by the 
NCDC in any hydrologic products it produces. 

p. 5, line 5. S. 1 140 should redefine OHWM to be quantitative similar to it was in the 
1 975 ERA regulation [40 FR 3 1 321 and 40 FR 41297]. Even better would be to factor 
Luna Leopold’s discussion of Mean Annual Flow that represents a flow that is exceeded 
about 25- 30 % of the year and fills the channel about 1/3 full.^ Specifying a duration of 
water flow is, I think, key to preventing the freelance expansion of jurisdiction - such as 
redefining what the OLIWM to include the entire active floodplain as the LA District of 
the Corps did in 2008. This ties into p.6, line 3. 

p.5. line 24. 1 suggest adding the phrase acting through the Corps of Engineers after the 
word Army 

p. 6, line 3. as above, I recommend that S. 1 140 define OLIWM for purposes of it and the 
eWA and it should be defined more in line with court cases and be quantitative. 1 can 
provide a copy of a discussion of the court cases if reque.sted. 

p. 6, line 20 to p,7, line 7. 1 do not think that this definition of Continuousness is in 
keeping with the Pluralities opinion in the Rapanos/Carabell case. Especially in the arid 
west, there can be erosion channels that would meet this definition that arise because of 
extreme flood events that may never have ordinary flow. Furthermore, in many instances, 
the actual flow that does occur sporadically and in response to heavy precipitation events 
may never reach navigable waters of the U.S, because of transmission losses. Stream 
transmission losses are not a trivial matter. One one occasion, I followed flow in the 
Santa Cruz River in Arizona. On the particular day, USGS documented zero discharge in 
the Santa Cruz south of Tiiscon. 1 observed at the northern end of Tiiscon, documented 23 
million gallons of treated sewage effluent in the River on the north side of Tuscon and 
followed the flow until it completely dissipated many miles (southeast of Phoenix) from 
its morphological confluence with the the Gila River (sections of which are now 
considered Traditionally Navigable Waters since the Rapanos/Carabell Supreme Court 
Ruling) which is .still over 200 miles from its Colorado River (a navigable water of the 
U.S. under Section 1 0 of the RHA of 1 899) confluence. 1 can provide a copy of this 
report if requested. 

p. 6, line 7 to p. 7. line 7, (11). 

A. In dealing with hydrology, I think that S. 1 140 should specify stream flow in 
terms of the USGS and other agencies' stream gauges and computational 
formulae. Oi-lWh4 .should be quanlilative and the numbers will come Irom USGS 
and sonic few other sources (e.g,, flood control agencies at the state and/or local 
level). 


’ Lco|ioiiJ, L.B. 1 994, A view of the river. HarViird University l'rc.ss, Massachusetts, p. 229 
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B. The hyporheic zone .needs to be evaluated as to consistency with the CWA versus 
the Safe Drinking Water Act. 

C. Primarily in the arid west there can be continuous morphological connection 
formed during major floods with continuous flow almost never. 

D. The whole issue of ditches and storm drain systems needs to be addressed, A 
ditch is a poor man's storm drain. Under current construct since SWANCC, water 
resources that may otherwise be considered isolated are regulated as waters of the 
U.S. if they are connected by either. 

E. I recommend that S, 1140 define the term Reach since it has become an important 
element in the onerous process of documenting jurisdictional waters. Under- 
current practice, to process a final jurisdictional determination (JD), the Corps 
requires that a detailed, 8-page form be completed for each reach of a stream. 
Some Corps districts have implied to the private sector that it is its responsibility 
to complete the forms. Even those districts that readily admit that it is a federal 
responsibility to complete the JD forms, have long delays in processing .IDs 
simply because of the workload. 1 suggest that if the agencies once determine the 
upper limit of federal jurisdiction on a watercourse, that the requirement to 
complete JD forms be terminated. 

p. 7, line 8, (12). I agree with the definition of the term Traditional Navigable Waters 
(TNW) as far as it goes. As mentioned above, however, I recommend that the following 
sentence be added to the definition to make it unequivocal: 

This term is synonymous with the term navigable waters of the U.S. as 
described in Section 329.4 of title 33, Code of Federal Regulations (as in 
effect on the date of enactment of this Act). 

The term tributary needs to be defined in this legislation since it is not in the CWA. I 
suggest that the correct limit of federal jurisdiction under the CW.A is in many cases is 
captured by the texm. primary tributary: 

. . .the main stems of navigable waters of the United States up to their 
headwaters, and does not include any additional tributaries c.\tending off of 
the main stems ofthc.se tributaries. [42 FR 3714.3] 

p. 7, line 13, (13). It is not enough to .say that the term we//«Mr/ should be defined as it 
currently is. As mentioned above, the Regional Supplements to the 1 987 Wetland 
Delineation \4aniial have deleted the phrase to the surface from the tlefinilion ol wetland 
hydrology and substituted at or near the surface. To the surface was added to the 1987 
Manual because of the recognition that ground water is regulated under the Safe Drinking 
Water Act. The consequence of this substitution is that a water table that rises no closer 
to the land surface than 12" below for two weeks during the growing season is considered 
wetland liycirology. 1 think that the only way that the true .yiir/m-c is going to be 
implcmenlcd is if the legislation specifies "‘the soil and air interface,'’ 

p. 8, lines 1 8 thorough p. 9, line 11. A provi.sion must be made for those streams that 
otherwise should be regulated ha.sed on the concepts described at (C) [p.9, lines 12 -20 as 


8 



68 


amended below] that are not depicted, or depicted inaccurately on existing maps. As 
Luna B. Leopold upon becoming Chief Hydrologist for the USGS later related;'' 

I tried to devise a way of defining hydrologic criteria for the channels shown 
on topographic maps and developed promising procedures. None were 
acceptable to the topographers; however, I learned that the blue lines on a 
map are drawn by nonprofessional, low-salaried personnel. In actual fact, 
they are drawn to fit a rather personalized aesthetic, 

I highly recommend that all that are involved in drafting S 1 140 read Leopold’s A View of 
the River, which is extremely well-written, readily understandable by non-hydrologists, 
and discusses in simplified language all of the technical water relationships that are or 
need be addressed in this legislation. 

p. 9, line 12, (C). I fully agree that consideration of sufficient volume, duration and 
frequency should be key elements in determining the upslope extent of federal 
jurisdiction. Because of transmission losses, distance from the tributary to the TNW 
should be added to that Hst." Furthermore, setting a standard relying solely on "that would 
degrade the water quality" simply adds another debatable variable to the process. To 
reduce the likelihood of subsequent abu.se, 1 suggest that the requirement should read: 

... the reach of a stream, that through a continuous surface hydrologic 
connection and after consideration of transmission losses and natural 
sediment flow, contributes water flow in a normal year of sufficient volume, 
duration and Frequency, that would be measurable with standard, stream-flow 
gauges that pollutants in that reach would be delivered to the TNW, and after 
consideration of the dilution factor of the existing flow in the TNW, the 
transported pollutants would be detectable in the TNW with standard water 
quality measurement equipment and are at concentrations that degrade as 
determined by application of appropriate water quality standards. 

p. 10, lines 3. 1 recommend that the tense of the verb be changed from “should” to “do 
not include” or “shall not include” 

p. 10, line.s 4-6, (A). Change to read “...below the air/surface of the land interface,...” 

p. 10, lines 7-8, (B), As discii.ssed above, the definition of “wetland hydrology” in the 
1987 wetland delineation maniml specifies that ground water must reach the surface. The 
agencies currently interpret that a water table at 12” below the surface is the same as to 
the surlacc. 'I'hc definition dhody of water in S. 1 140 includes wcllaiids. 

p. 10, lines 1 .5-24, (D). Add an exception: “except for natural streams that satisfy the 
concepts described at (C) [p.9, lines 12 -20 as amended] that have been channelized as 
part of a flood control or other project.” 

p. 11, lines 23 to p. 12, line 6, (E). There is the .same problem of ciebale a.ssociated with. 
degrade that f identified above. Same correction suggested. 


* Leopold. L-.B. 1 994. A view oflhc river, tfai-vnrd University Press, Massaciiuselts. p. 228. 

' Cataldo, i.C., C. Hehr, F.A. Montallo and R. J. Pierce. 2010. Prediction of iransniission losses in 
ephemera! sii’canis. Western U.S.A. The Open Hydrology Journal. 4: 19-34. 
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p. 10, line 15 to p. 12, linel9 (3)(D). I find this entire subsection to be very confusing and 
suggest a rewrite, Negatives tend to get piled upon negatives, I am not an attorney, but 
reasonably well-educated with considerable experience in working with laws and 
regulations, and after multiple readings, I still am uncertain what is and what isn’t, 

p,13, lines 3-8 (A). Implementation of Sec 404 did not occur uniformly throughout the 
Nation, I suggest that S. 1140 use the phase-in dates specified at 42 FR 37145, 

p, 13, lines 17-20, The entire issue of point source is one that should be explored 
thoroughly and clarified in S, 1 140. The definition in the CWA at Section 502(14) 
includes pipes, ditches, channels, etc. - ail the conveyances that the EPA has gradually 
included under the definition of waters of the U.S. and thus subjected them to Section 
404 jurisdiction. EPA has not pushed storm drains in major cities such as Washington, 
D.C., which logically would be included under the EPA concept of waters of the U.S - 
but perhaps, the EPA corporate consciousness shrewdly realized that doing so might tip 
the balance and cause a backlash. Within weeks of the Rapanos Supreme Court decision, 
in 2006, many streets in D.C. were Hooded by a large storm. As 1 recall, some of EPA 
facilities were flooded as were some rooms at the National Archives. I have often 
wondered if this storm had hit a few weeks before the decision, first, if J, Kennedy would 
have been as eager to include infrequent, major storms as being events that should be 
factored into the extent of regulatory jurisdiction; and second, whether .1. Scalia would 
have attacked J. Kennedy’s position more based on the streets and cellars of D.C. being 
waters of the U.S. 

p. 14, line 11.1 suggested that it be changed to read: “...(U.S.C. 1344(f)(1)), not 

recaptured under Section 404(f)(2). ..(USC citation),” 

p.l4, line 15, (5). As long as the Civiietti Opinion stands, the Secretary cannot revise the 
definition of the waters of the U.S. Only EPA can do that. 

p. 14, linelS, (A). I suggest that it be changed to read: “...including a migratory bird or 
flying insect, does... 

p. 15, line 11-19, (C). I .suggest it be changed to read: “...in an aquifer arc parts of the 
water cycle which may connect... 

p.l5, line 20-23, (6). 1 sugge.st (hat this be modified to read: “...on maps or digital media 
provided by the Secretary and Administrator and made readily available to the public 
depicting the upper limits and give mimcric limits such as river mile or latitudinal 
and longitudinal coordinates... 

p. 16, line 15, (A). This line should read: “... criteria and meaningful consultation...” 

p. 17, lines 4-25 (B). Several parts of this section di.scuss consultation with slate and local 
governments. Since the National Flood Insurance ,\ctof 1968 (P. L. 90-148), Congress has 
consistently held tliaS slate and local governments, not federal agencies, should have primary 
responsibility for managing the floodptaiiis within their respective Jurisdictions with assistaiice- 
oniy from the Corps, FEMA and other federal agencies. This section of S. I 140 docs not, 
however, clearly state tliiit consultation needs occur with tiie iloorlplain management agencies ~ 
only “Rood control.” There arc many documents that clearly indicate the Corps' role regarding 
noodplains - none of which entail rcgulatiitg non- water porlioas of tlie tloodplinn (e.g,, 77 FR 
10218, 77 FR 10244-10245 and 77 FR 10246). At first glance, even the UFA in its 2014 
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Proposed Rule seemed to acknowledge that non-waters in floodplains are not subject to Section 
404: 

Absolutely no uplands located in "riparian areas" and "floodplains” can ever 

be waters of the United States subject to jurisdiction of the CVVA. [79 FR 

22207] 

Later in the proposed rule (79 FR 22259-22260), however, EPA endorsed the same 2008 
Technical Report* (that was used to justify the criminal prosecution of John Appel) as a 
good example of local guidance on interpreting OHWMs. Either this is the height of 
duplicity (by arguing that the entire 100-year floodplain is within the channel as defined 
by the OHWM), or the authors of the Proposed Rule have never read or at least 
understood the substance of ERDC/CRREL TR~08-12, because the fundamental concept 
of that process adopted by the LA District without compliance with the APA, 
encompasses all of the active floodplain (up to a 100-year recurrence event) within the 
OllWM. If EPA adopted the expansive definition OFIWM that the LA District of the 
Corps uses in the arid west, then all of the 100-year floodplain would be below the 
OHWM and, thus, subject to Section 404 regulation. Even the possibility of such action 
by EPA makes it imperative that the term OHWM be quantitatively defined in S. 1 140 
and made applicable to the CWA since it is not defined in it and is such an integral part 
of jurisdictional determinations, especially at the longitudinal limits of federal 
jurisdiction, 

p. 1 8, line 9, Change to road “...State/local regulation,” In some states (c.g,, 
Massachusetts, regulation is at the local level and each local conservation agency can 
deflne its jurisdiction under state enabling legislation, 

p, 18, lines 17-18, The subtlety between “geomorphological features” and “hydrologic 
features” suggests that the distinction will be open to dispute - especially since S. 1 140 
does not define either term. History demonstrates that if anything related to Section 404 
is the least bit ambiguous or debatable, EPA will adopt the position that leads to the most 
regulation of the landscape, 

p. 18, line 23, (3), If no other change is made in S, 1 140, please do not saddle the public 
with another use of “significant” - especially without a comprehensive definition that is 
unequivocal. Science .spccific.s siguificant differences through statistical analyses. The 
National Environmental Policy Act (NEPA) requires the preparation of an Environmental 
Impact Statement (HIS) if there may be significant impacts on the human or natural 
cuvironment. The Supreme Court has used the concept of significant nexus in two cases 
dealing with Section 404. In the most recent (Rapanos/Carabell), Ju.stice Kennedy made it 
the central concept of his legal opinion. He doomed reasonableness when he followed 
with a sentence that contrasted significant vvith speculative or insubstantial. EPA lalched 
on to the terms and imposed non-AP.A -derived “guidance” that held in effect tiiat 
anything that is not speculative or insubstantial is significant. On March 30, 1987, Corps 
1 leaciquarters is.sucti to all i(s subordinate commands. Regulatory Guidance Twtter (RGL) 


R. W. lichvar and .S.M. McCollcy, U.S. .Anny Corps of Engineers, A Rield Guide lo tl-.e Icicalification of 
the Ordinary High Water Mtirk (Ol IWM) in the Arid West Region of the Western (Jnited Slatvs: A 
Delineation Mamial, KRDC/CRRED TR -08-12 (2008) 
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87-2 entitled Use of the word “significant” in regulatory actions. The concluding caution 
of that RGL was: 

The central point is that use of the word “significant” or equivalent words in 
permit documentation implies certain legal consequences under NEPA and 
the 404(b)(1) Guidelines, so one should use the word advisedly and with 
thorough explanation and documentation in the administrative record to 
support its use. 

1 drafted that RGL in 1987 and I believe that the caution is as timely if not more so now. 
The term significant nexus as currently u.sed by EPA contrasts markedly with other 
aspects of the Section 404 Regulatory Program. Many activities that are more than 
speculative or insubstantial are permitted without the preparation of an EIS under NEPA. 
There are many activities that do not qualify for general permits because the impacts are 
more than minimal, but they do not reach the “significant” threshold. Similarly, there is a 
category of nexus (causal connection) between insubstantial and significant - but EPA 
has, with the stroke of a “guidance” pen, eliminated it. 

There is discussion in the latter part of S. 1140 that provides directives on addressing 
various Executive Orders (EO). I have not read most of the referenced EOs (and have no 
real desire to read them). However, it has been my observation over the last four decades, 
that various administrations have differing appreciation for EOs issued by previous 
administrations and that affects the implementation of them. It seems to me to be less 
equivocal to include the substantive parts of the various EOs in S. 1 140, rather than 
depending upon the whims of future administrations. 

p. 25, lines 6-13, Sec. 5, Measure of flow. There are multiple methods existing today tor 
determining flow in streams. The USGS has an extensive array of stream gauges in every 
state and the data are readily available through the Internet. Some counties in states, 
especially those that have a recurring problem with flash floods, have early warning 
systems that rely on stream gauges on streams not instrumented by USGS. Maricopa 
County, Arizona is one such location where I conducted an analysis of stream flow from 
existing gauges. For ungaged streams, flows can be measured and/or computed using 
Manning’s Equation, the Rational Method (TR-55), averaging techniques and a host of 
other methods. EPA has a page on its website' that provides guidance on measuring 
stream flow. There are numerous computer simulations programs that can also be used to 
compute flows under different precipitation events. The Corps’ 1 lydrologic Engineering 
Center (HEC) in California is fully competent to provide process for such analyses and 
has been doing so for decades. Every state transportation department in the Nation 
routinely computes estimated flows ba.sed upon historic precipitation data to size culverts 
for installation and replacement. Many private engineering flrm.s throughout the Nation 
estimate runoff and discharge to properly size stormwater management facilities. 

As part of my technical analyses on and neighboring the Appel (rroperty ! u.sed 
.Manning’s equation, the mea.surcd width of the channel and the K4ean Annual Flow 
concept’ to predict the lieight of the OHWM above the bottom of the Ventura River and 
compared it with obscrvcrl physical characteristics of the OHWM. This analysis 


' hE!p:/Av:ner,o!)a gov/type/rsl/moititoring/vms.Sl.ct’ni 
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demonstrated that a quantitative approach to defining OHWM is appropriate and yields 
results comparable to the current practice of relying on observation of physical 
characteristics.* 

p. 25, line 1 i. I suggest that the word “pollutants” be replaced with the phrase “toxic 
substances in toxic amounts.” Line 12-13, 1 suggest as 1 have above that a less debatable 
term than “degrade water quality” be adopted, 

p. 27, lines 9-10 (2). Under the CWA, the Corps only has the authority to enforce permit 
condition violations - not unpermitted discharges. Only EPA has the authority to enforce 
all unpermitted activities. My reading of the CWA, Section 309, provides EPA with all 
the enforcement authority it needs to follow point sources to their origin even to the floor 
drain in the middle of a warehouse or factory. A point source includes discharges of 
dredged or fill material from a conveyance. EPA simply has taken the easy way out and 
decided that prosecution will be simpler if everything to the drain spout on a building is 
defined as a water of the U.S. It seems to me that if EPA’s concept of the upper limit of 
CWA jurisdiction is accurate, then Congress did not need to have an expansive definition 
of point source in 1 972. But Congress did expansively define point source in ! 972, 
suggesting that the authors did not envision, every place that water molecules might flow 
under any event to be waters of the U.S. 

In numerous locations throughout it, S. 1 140, mentions tribal governments. Over the 
years, 1 have had the good fortune to work with a number of Native American Peoples 
including the Oneida, Blackfoot, Crow, Salish-Kootency, Santa Clara Pueblo and Navajo 
Nations. I have observed a special injustice leveled upon tribal nations under Section 404 
of the CWA. It is not uncommon, especially in the western U.S,, for a stream originating 
in the mountains to gain flow as it progies,ses down slope only to transition to a 
hydrologic loosing stream when it emerges from the mountains onto the flat plains. 
Transmission losses may be of such a magnitude that die stream may not only cease to 
flow, but the morphological channel may completely dissipate. If such a stream was 
located entirely within the geographic boundaries of Arizona, for example, the stream 
likely wound not be a water of the U.S. because it would be an intrastate waterbody, the 
use or degradation of which would NOT effect interstate, or foreign commerce as required 
under 33CFR 328. 3(X). However, if that same stream originated in the mountains on 
Navajo lands and crossed the tribal land.s boundary - still entirely within Arizona - it 
would be declared an interstate water of the U.S. under 33CFR 328. 3(Y) and bo 
regulated. I find it ironic that agencies use the sovereignty of the tribal nations as 
justification to regulate waterhodic.s on tribal lands that would not be regulated on 
nontribal lands. This committee through S.114() should address this injustice and not 
penalize Native American tribes for the sovomgty e.stablishcd by treaty with the federal 
government. 

While S 1 140 is an altemnt in the right direction, my fear is that it is inadequate to 
accompli.sh the intent to bring reasonableness back into the regulation of discharges of 
dredged anil fill material into waters of the U.S. In 1989, the federal court in Alaska 


'' hUp:/V\v\viv.wetlan(itra!ning.com/\vp-content/i[p!oad.o'20t4.i07/R.eport-on-CoiKiitioas-on-arid-.'\iijacera,to, 
!he-Appel-[>iopcrty-%Ji2%8d%93-Rol)crt-J.-Picrcc-Ph-D.-20l4.pdr 
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dismissed (as being not ripe for adjudication) a suit brought by the City of Anchorage 
over a MOA between EPA and the Corps on mitigation^ that had not gone through APA 
rulemaking. The MOA specified changes in procedure that the Corps would implement in 
the future, EPA reissued the MOA on February 6, 1990, with the only changes being that 
most future tense verbs were changed to present tense suggesting that the Corps had 
already been implementing the procedures of the MOA w'hen they had not been. 

When the Supreme Court ruled in SWANCC that Congress showed no intent for 
intrastate, nonnavigable, isolated waters to be regulated under Section 404, one would 
have expected that the Jurisdictional extent of waters regulated would have decreased. 

Yet within six months roadside ditches, wetlands theoretically connected by 
nonjurisdictional swales, drain tiles and storm sewers all became jurisdictional or flow- 
through paths that extended jurisdiction. The migratory bird "rule" was replaced by the 
migratory molecule "rule." 

The Supreme Court ruled on the Rapanos/Carabell cases in .lime 2006. “Guidance” came 
out in June 2007, was revised in 2008 and has never yet gone through final APA 
procedures. Yet the “guidance” was implemented as rule and applied to all Section 404 
regulatory actions throughout the Nation. If nothing else, EPA is creative and persistent 
in it’s effort to control all water-use decisions even to the most remote reaches of the 
states. 

The Corps regulatory program under Section 1 0 and under Section 404 is not really about 
water quality - it is about the prudent use of aquatic resources. Before EiPA existed, the 
Corps had a water quality role under Sec 13 of the RHHA of 1899, Congress stripped the 
Corps of that role in 1972 and placed the concerns of Sec. 13 under Sections 402 and 405 
of the CWA. No Section 404 permit has ever been issued before the states and 
increasingly tribal governments have had the opportunity to determine if water quality 
would be compromised by the discharge of dredge or fill material pursuant to Section 401 
of the CWA. Furthermore, conditions placed on Corps permits require that fill must be 
free from toxic pollutants in toxic amounts, stabili/xd to prevent soil erosion and properly 
maintained. ' 

What the Corps does in its Regulatory Program is essentially the same as it does for 
Congress, when it considers autiiorizing a r.ew or expanded water resources pi'oject. For 
Congress, the Corps analyzes the pros and cons oFa project evaluating all aspects of the 
public interest and produces a report upon which Congress can act. In the Regulatory 
Program, the Corps does a similar review and prepares a record of decision on all factors 
of the public intere.st, including water quality, and either issue.s or denies a permit. Just as 
a bill authorizing a new dam or levee, or a farm bill, or a transportation bill have water 
quality implications, they arc not water quality laws - they are resource use bills. 

An inconsequential number of 404 permits are for the discharges back into waters of the 
U.S. for the purpose of di.spo.sing of the dredged material. Discharges of dredged and fill 
material permiltcd under Section 404 generally are not wasting activities, ft costs too 


Memorandum of /tgrcL'inciil bciween the Rnvironmcnlal Protection Agency and Ike Department of the 
Army concerning the determination of mitigation under the Clean Water Act Section 404i.b)(l) Guidelines, 
signed November 15 198b. 
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much to find, excavate, haul, level and stabilize fill. People apply for Section 404 permits 
for the purpose of constructing a structural fill. Discharged material is normally clean, 
natural geologic material and often very coarse requiring high velocities to erode. 

Because of the extra stabilization required, structural fills placed in waters of the U.S. are 
less likely to erode and pollute streams than fill placed in upland locations outside waters 
of the U.S. where federal oversight is totally lacking. Natural sediment loads (especially 
in drylands) often are huge in comparison to any incidental erosion from intentionally 
placed fills. NOBODY DISCHARGES FILL SO THAT IT WILL WASH AWAY. They 
stabilize it so that it will remain in place completely intact in perpetuity. That is why 
required state 401 Water Quality Certifications are routinely granted for most Section 404 
permits - the fills do not violate state water quality standards, 

1 first advanced this concept in 2003.'° During oral arguments in the Rapanos/Carabell 
Supreme Court case, Justice Souter asked the attorney for Rapano.s if he wanted to draw a 
distinction between the dredge and fill addition and a conventional synthetic poison. The 
attorney responded “no.” Had it not been for the fear of being shot by Secret Service 
agent.s watching the peanut gallery, I would have jumped up shouting “yes, yes, yes.” 
Later, in the Opinion for the Plurality, J. Scaiia included Footnote 1 1 referencing ray 
report that draws a distinction between structural fills and other pollutants stating: 

Such scientific analysis is entirely unnecessary, however, to reach the 
unremarkable conclusion that the deposit oi mobile pollutants into upstream 
ephemeral channels is naturally described as an “addition ... to navigable 
waters,” 33 U. S, C. § 1362(12), while the deposit stationary fill materia! 
generally is not, 

When we first briefed Major General John Wall after he became Director of Civil Works 
(including Regulatory) at Corps Headquarters, he said that his door was always open to 
us but to never enter it with a problem unless we already liad a solution for the problem. 
So how can this Congress resolve the dilemma that the 1 972 and 1977 Congresses 
unknowingly caused and has become the Sec 404 program? 

First, recognize that 404 discharges are not wasting operations: they are part of a 
cori.struction effort. Second, I suggest that instead of naming S. 1 140 the Federal Water 
Quality Prolection Act, name it the Water Resources Conservation Act (WRCA). 
Conservation is defined as wise use. The Coi'ps has been the broker of wise use for 
decades ~ and only incidentally water quality protection. 

Third, the permitting role of Sec 404 should be excised from the CWA and placed into S. 

1 140 with clear direction tiiat the Secretary of Army administers all aspects of it. 
Extraction of Section 404 from the CWA would result in no increase in pollutants to 
navigable waters. EPA can have an advisory role on permit i.ssuance, just as the USFWS, 
NMFS, Coast Guard, etc have now. The Clean Water Act can continue to define rock, 


liitp://www,weilandtraliiing.drcanihostcrs.cornAvp-coirtcn</uploads/20i 4/07/Technical- 
Prineiples-Rclated-to-F,s!abHshing-the-Limi(s-of-Jurisdic!ion-for-Section-404-of-the- 
Cic<!ivWaler-%E2%80%93-Kobort~J.-Picrcc-Ph.D.-PWS-CWD-2003,pdf 
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sand and cellar dirt as pollutants IF THEY ARE DISCHARGED IN A WASTING 
OPERATION and EPA can continue to be responsible for the enforcement of all illegal 
discharges of these pollutants. For example, if someone cut a ditch through a wetland that 
is determined to be under the jurisdiction of the federal government and sidecasts the 
dredged material without a permit, EPA would be responsible for the enforcement action 
of this discharge of dredged material into a resource under federal purview. However, if 
mom and pop need to discharge structural fill into the same wetland as the foundation for 
their garage, the Corps would do a public interest review including consideration of 
NEPA, CZM, Endanger Species, Cultural Resources, the Section 404(b)(1) Guidelines, 
state 401 water quality certification and consultation with other agencies under Section 
404 of the WRCA and determine if the loss of aquatic resource is not contrary to the 
public interest. If it isn’t, then the Corps would issue a Section 404 (of the WRCA) 

Permit and mom and pop can build their garage. 

Finally, the WRCA should NOT provide dual authority to control different aspects of the 
program as is now in effect with Section 404 in the CWA. Do not perpetuate the poor 
governance policy of having one Executive agency control fundamental precepts of 
another Pixecutive agency’s program. 

Even if my recommendation is adopted and it gives complete control of Section 404 to 
the Corps, Congress needs to recognize that until it addresses the more fundamental 
question of the upper limit of federal authority, it will only be shelving the problem for 
another day. This is an opportunity to resolve by law, the issues that AG Civiletti 
addressed by opinion in 1979. Be bold and bite the bullet. Reinforce the principles 
expressed in Section 101(b) of the CWA recognizing the sovereign role of the states and 
tribes. Earlier Congresses had the fortitude in 1972 to recognize the primary role of the 
states in water quality (through Section 401 of the CWA) and tlie commitment to states 
since at least 1 968 for the management and regulation of floodplains. The Corps clearly 
recognizes the state sovereignty over floodplains (77 FR 10214 - 10283). Even EPA 
appears to: 

Absolutely no uplands located in "riparian areas" and "floodplains" can ever 

bo waters of the United States subiect to iurisdiction of the CWA. (79 Fll 

22207] 

Can there be any doubt that unslabilized dirt vvasied onto the upland portion of its 
floodplain may eventually erode and adversely affect the water quality of the Potomac 
River as well as perhaps the Chesapeake Bay? It i.s the states’ and local governments’ 
responsibility to ensure that water quality does not suffer from such discharges. Congress 
needs to compartmentalize responsibilities between the states and the federal government 
(as it did for floodplains and water quality) for the upper readies of watercourses where 
the impact on navigable waters of Ihc IJ.S. under the Commerce Clause is so tenuous as 
to not warrant usurpation of states’ sovereignty. 

1 thank you for this opportunity and will be happy to try to answer any questions tliat you 
might have. 
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Wetland Training Institute, Inc. 
P.O. Box 1022 
Poolesville, Maryland 20837 


June 16,2015 


Senate Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 


Dear Ranking Member Boxer and Chairman Inhofe: 


As requested by Senator Fischer in a follow-up question to my testimony on S. 1 140 on 
May 19, 2015, 1 have reviewed S. 1178 as written as of June 12, 2015. 1 can state 
unequivocally that I fully support the fundamental concepts of S. 1178 to study and 
develop, from technical and policy/legal perspectives, the appropriate “degree of 
connectivity” sufficient to establish the upper limit of federal jurisdiction over tributaries 
and other waterbodies within the context of the term significant nexus. Beyond simply 
my support, however, I believe that it is essential that the analyses be done to more 
clearly define federal navigational servitude and the rights of private individuals and 
states. 

Having now had the opportunity to read the prepublication version (May 27, 2015) of the 
EPA Clean Water Rule: Definition of " Waters of the United States " (Rule) and the 
extensive preamble to the Rule (Preamble), I find that there are a number of statements 
and conclusions in them that are very troubling. It is clear to me: 

1 . From the Preamble of the Rule that EPA has made a very narrow reading of 
Section 101(b) of the Clean Water Act (Act). Its stated position is that assumption 
of Section 402 and 404 authorities by States and Tribal Entities fully meets the 

1 972 Congressional commitment to recognize, preserve and protect the primary 
responsibilities and rights of States...” As a citizen ofthe State of Maryland, I 
find it reprehensible that EPA has taken it upon itself to so minimize the 
responsibilities and rights of the states under the Constitution. 

2. From both the Preamble and the revised definition of Waters of the United States 
that that EPA simply continues its practice since 2007 of assuming that all 
connections that are more than speculative or insubstantial, are significant. The 
Rule then defines significant nexus by using the term significantly affects - 
defining a term using the same term is a matter of poor use of language in any 
context and especially egregious when it forms the basis for federal oversight of 
private property and waters of the states. Readers are no further informed on what 
constitutes significant nexus than they were when Justice Kennedy used the 
undefined term in his Rapanos opinion. Since it has had eight years since June of 
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2006 when the Rapanos Court decision was released to provide a useful definition 
of significant nexus and hasn’t it appears that it is beyond the capabilities of EPA 
to do so. Perhaps identifying the upper limit of insubstantial would prove an 
easier task. Even if EPA would promulgate a definition of insubstantial, however, 
it would leave open the fundamental fact that conditions exists between 
insubstantial and significant, i.e., there is a category of connection that has 
substance but is not significant. 

3. That the Rule establishes that if a waterbody is connected, then it is significantly 
connected (no matter how remote or small or infrequent it flows or how great the 
transmission losses) and if it is not connected then it takes a case-specific 
significant nexus analysis to demonstrate that it is significantly connected. The 
combining of isolated resources in certain geographic regions of the country in the 
Rule at 33 CFR 328.3(a){7)(i)-(v) essentially negates the Supreme Court Ruling in 
SWANCC.' 

4. That a tributary is defined in the Rule as “characterized by the presence of the 
physical indicators of a bed and bank and an ordinary high water mark” 

(OHWM). In 2005, the Corps issued Regulatory Guidance Letter 05-05, which 
provided a list of 15 characteristics that could identify an OHWM. One of the 15 
was “bed and bank.” Consistent with this RGL, defining a tributary by requiring 
bed and bank and OHWM is a redundant requirement. This emphasizes that the 
term OHWM needs to be redefined and should be a quantitative definition similar 
to that which was published by EPA on September 5, 1975 [40 FR 41297]. My 
recommendation is that the period of record average mean annual flow (or similar 
computed flow) be used to define the OHWM and if that value is too low to 
routinely measure using standard gauging equipment, then the ephemeral channel 
is not significantly connected to navigable waters of the U.S. because the ordinary 
flow can not be forming the water mark, and thus, has no OHWM. 

5. From the Preamble that there is the implication if not direct statement that areas 
with no surface connections are connected by ground water and thus, form a 
significant nexus to downslope waters as base flow. Unfortunately, what is not 
clarified is that the ground water that forms base flow downslope is likely, in most 
catchments, not simply water that was in the same stream further upslope and has 
resurfaced. In the humid parts of the country, most ground-water recharge occurs 
in the interstream areas, i.e., all areas except along streams and their adjoining 
floodplains. In the drier parts of the country, recharge is more complex with most 
of it occurring in mountain ranges, on alluvial fans that border the mountain 
ranges, and along the channels of major streams...^ [emphasis added]. Thus, the 
Rule with its Preamble and Study ignores the fact that most base flows in 
navigable waters or the U.S. are likely formed from ground water sources not 


‘ Solid Waste Agency of Northern Cook County 

^ Heath, R. C. 1983. Basic ground-water hydrology. U.S. Geological Survey, Water-Supply Paper 2220, 
Washington, D.C. 



78 


related to the water in the upstream channel that is morphologically connected to 
the navigable water of the U.S. 

6. That the approach identified in the Rule of combining landscape features and 
evaluating a single feature such as an ephemeral channel over many years, is an 
approach that is not employed in other aspects of the CWA. Section 401 allows 
the discharge of pollutants as long as they are below a concentration that 
represents the discharge of a toxic substance in toxic amounts. Total Maximum 
Daily Loads (TMDL) set standards that are based upon a single day not several 
years. Section 402 NPDES uses technology-based and water quality-based 
approaches to limit pollution - they do not regulate based upon potential 
concentration over multiple years or multiple sources. 

7. That there is absolutely no recognition in the Rule or the study that most land uses 
in most states are subjected to rigorous stormwater management requirements 
imposed by local, county and/or state governments. Stormwater is not magically 
disposed of. It, in most cases, is returned to the natural landscape in volumes and 
at velocities that the receiving systems are able to handle without deleterious 
effects. In many locales, the nonfederal requirements are that stormwater and 
perhaps other waters be recharged into the ground water aquifer (e.g., Maryland, 
California), Thus, federal oversight is not needed and that Sections 308 and 309 
of the CWA provide EPA with the authority to follow discharges of pollutants 
upslope beyond navigable waters of the U.S. to their source. 

As requested by Senator Fischer, I have attached my thoughts on S. 1178 as drafted. I 
hope that these will further clarify the Bill and add support to the rationale for passing the 
S. 1178 into law. If I can be of further assistance, please contact me. 


Sincerely yours, 

J. 

Robert J. Pierce, Ph.D. 
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Comments on Bill S. 1178 (Bill) 
Prepared by 


Robert J. Pierce, Ph.D. 
Wetland Training Institute, Inc, 
P.O. Box 1022 
Poolesville, Maryland 20837 


1 . Reference is made to: 

a. The prepublication version of the Environmental Protection Agency (EPA) and Corps of 
Engineers (Corps) Clean Water Rule: Definition of “ Waters of the United States ” that 
became available on May 27, 2015, (hereafter Rule). EPA and the Corps are hereafter 
referred to as the Agencies; 

b. The report prepared by EPA’s Office of Research and Development entitled Connectivity 
of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific 
Evidence, (hereafter Report); 

2. p. 1 , lines 4-5. An alternative title for the Bill could be the “Limits of Navigational Reach 
under the Commerce Clause of the Constitution Act of 2015” 

3. p. 2, Lines 9-18. In addition to the “science” discussed in the Report on connectivity and 
recommendations of EPA’s Science Advisory Board, there are numerous places in the 
Preamble to the Rule that explain that the Rule is also based upon the agencies’ technical 
expertise and extensive experience in implementing the Clean Water Act (CWA) of the past 
four decades. In many aspects, the Rule is based more on the “agencies’ experience,” often 
flawed, than actual science to justify the revised definition of waters of the U.S. I submit that 
the "experience” that the Agencies rely on in the Rule is of very dubious value and more 
clearly demonstrates EPA’s desire to expand geographic and activity-specific jurisdiction 
beyond the extent intended by the CWA than to work within reasonable boundaries of the 
Commerce Clause. A few examples of the four decades oi' agencies ' experience follow; 

a. On January 10, 1984, Corps HQ issued RGL 84-1, which stated that de minimus 
movement of soil, in and of it self, incidental to removal . . , nor its deposit is considered to be 
a Section 404 Discharge. On March 23, 1984, the Corps HQ issued ROL 84-4, which 
definitively stated that the CWA does not authorize the Corps to regulate dredging in waters 
of the U.S. It went on to state that de minimus discharges occurring during normal dredging 
operations, such as the drippings from a dragline bucket, is not considered to be a Section 
404 discharge. By RGL 85-4, issued by Corps HQ on March 29, 1985, after the Avoyelles 
court case, reaffirmed RGL 84-1 policy that de minimus discharges do not require a Corps 
permit. In response to EPA actions in the Lower Mississippi Valley, on July 1 8, 1990, the 
Corps issued RGL 90-5, changed its position stated in RGL 85-4 and earlier RGLs, and 
directed it subordinate commands to regulate all mechanized landclearing under Section 404, 
irrespective of whether the discharge was de minimus or not. 

b. On July 23, 1990, the Chief of the Regulatory Branch at USACEHQ responded to a letter 
from Mr. B.N. Goode (former Chief of the Regulatory Branch at Corps HQ) and stated that 
excavation of 404 only waters, where the activity does not involve a permanent or temporary 
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discharge of dredged or fill material into waters of the United States is not regulated. 
However, by August 25, 1993, the agencies published joint regulations (commonly refened 
to as the Tiilloch Rule) that presumed that all mechanized landclearing and digging of ditches 
had more than incidental fallback (the new term for de minimus) unless the proponent could 
demonstrate to the agencies that it did not. What followed were a number of court cases and 
appeals initiated by the American Mining Congress that culminated in a June 1 9, 1 998, 
appellate court decision that the Tiilloch Rule was illegal. On June 22, 1998, Corps HQ by 
email instructed Corps Districts to continue to implement the Tiilloch Rule prompting the 
Court of Appeals for DC Circuit to issue a court order barring the Agencies from applying or 
enforcing the Tulloch Rule. But the debate did not end there, A final rule was issued in May 
1999. Another proposed rule modifying the 1999 rule was issued on August 16, 2000 and 
finalized in January 2001. This prompted more litigation and more rules. The Agencies 
continued attempting to circumvent the Court’s rulings with deceptively crafted language in 
the Regulations, which prompted the Judge in the DC District Court to write in his Opinion 
“That statement, followed by the coy explanation that it ‘is not intended to shift any burden’ 
(66 Fed. Reg. at 4575), essentially reflects a degree of official recalcitrance that is unw'orthy 
of the Corps.” The judge went on to state that the Corps should rewrite that statement and 
that the agencies cannot require ‘project-specific evidence’ from projects over which they 
have no regulatory authority.” 

c. On July 15, 1985, EPA testifying before the Senate Committee on Environment and 
Public Works introduced what was to become know as the Migratory Bird Rule, which 
expanded Sec 404 jurisdiction to most isolated waterbodies. The Corps, under the Civilleti 
Opinion of 1979, implemented the EPA decision that isolated waterbodies that would/could 
be used by migratory birds were jurisdictional under Section 404 until it was ultimately 
found to be inconsistent with the CWA in the SWANCC' case before the Supreme Court in 
2001. In many respects and especially regarding 33 CFR 328.3(a)(7)(i-v), the Rule is simply 
a codification of the Migratory Bird Rule, although couched in terms of protecting navigable 
waters of the United States. Thus, it is actually contrary to the SWANCC Supreme Court 
decision 

4. p.2, line 23 to p. 3, line 14. This is the real crux of the issue and it is well stated. I would go 
beyond this, however, and state that the proper longitudinal limits of the Commerce Clause 
of the Constitution cannot be explained entirely by science. This is acknowledged in the 
Preamble to the Rule (The scientific literature does not u.se the term “significant nexus” as it 
is defined in a legal context...) and since J. Kennedy and the Court are opining in a legal 
context, the legal definition also should be evaluated. Scientifically, the whole earth is 
connected at some level. For example, the Rule erroneously concludes that Small streams 
and wetlands are particularly effective at retaining and attenuating floodwaters (p, 56). 
While it is true that wetlands may serve this function if appropriately situated, it has long 
been demonstrated that it is valley .storage (i.e., floodplains that may or may not be wetlands) 
that desynchronize flood flows. If there are wetlands in the floodplain of a stream then they 
may serve the function. However, most floodplains of most streams are not wetlands and as 
far back as 1968 (P. L, 90-448), Congress has consistently held that state and local 
governments, not federal agencies, should have primary responsibility for managing the 
floodplains within their respective jurisdictions with assistance-only from the Corps, FEMA 


' Solid Waste Agency of Northern Cook County 
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and other federal agencies. Loss of floodplain storage capacity can affect river flows. On the 
Mississippi River for example, navigation can be dramatically affected by activities in the 
floodplain over which the Agencies have little or no regulatory authority or control. 
Furthermore, stream channels, especially the smaller headwater streams and wetlands^ may 
actually exacerbate flooding by delivering flows to downstream areas faster than if the water 
traveled overland as sheet flow or infiltrated the land surface and percolated down to the 
ground water. A wetland saturated to the surface cannot absorb any more water and, thus, 
may result in saturated overland flow.^ Nonwetlands, on the other hand, are seldom if ever 
saturated to the surface and often, unless severely disturbed have higher rates of infiltration 
than wetlands. 

5. p. 3, lines 10 to 14. This paragraph should be reworded to include the policy/legal aspects of 
any causal connection to navigable waters of the U.S. 1 suggest that either the responsibilities 
of and composition of the Panel (as defined in S. 1 178) be expanded to include this aspect of 
significant nexus or a parallel panel be constituted to address this issue. In either case, if the 
Commission (as defined in S. 1178) is going to be the final arbitrator of the longitudinal 
limits of federal regulatory authority over navigable waters, then it needs to have input on 
both aspects of the issue. 

6. p. 4, line 21 et al. I fully support the establishment of the Supplemental Review Panel (SRP) 

- although I personally would not have included the term Supplemental in its title, since in 
my opinion, it is the panel that EPA should have convened in the first place to evaluate a 
study of the concept of significant in the context of significant nexus, rather than expending 
time and money studying connectivity (nexus) alone. 1 suggest that the charter of the SRP be 
expanded to consider the issues of 1) the upper limit of insubstantial; and 2) whether there is 
a range of connectivity that has substance (i.e., more than insubstantial) but is not significant. 

7. p. 8, line 19 et al. I recommend that the duties of the panel be expanded to include both the 
policy /legal aspects of significant nexus as addressed above in Bullet 4 and the term 
insubstantial as addressed above in Bullet 6.c In addition to duration, magnitude and 
frequency of flows...” consideration needs to be given to distance from a waterbody to the 
navigable water of the U.S. Streams are either gaining (increased surface flow with distance) 
or losing (decreased surface flow with distance) at any point along their length. Some 
streams will be gaining as they pass through mountains and losing as they flow across plains. 
Transmission loss (water lost from surface flow as the stream progresses downslope) is a 
critical element of consideration if the purpose is to assess whether pollutants (especially 
those heavier than water (rock, sand and cellar dirt) ever reach navigable waters of the U,S,. 
Especially in the arid west, there are stream channels that flow for only short distances before 
transmission losses exceed surface volume. The idea that surface water lost into the ground 
from small, ephemeral channels continues to flow appreciable distances immediately below 
the surface needs to be better assessed before a conclusion can be reached that such flow 
represents a connection navigable waters of the U.S. especially when proper consideration is 
given to the amount of water needed to simply fill pore spaces in drained soils. In many 
scenarios, it is more likely that water lost in the upslope stretch of a stream never resurfaces 


^ Carter, V. 1996 Technical Aspects of Wetlands: Wetland Hydrology, Water Quality, and Associated Functions. In 
uses Water Resources Information, National Water Summary on Wetland Resources. Water Supply Paper 2425 
’ Chapter 9 in Dunne, T. and L.B. Leopold. 1978 . Water in Environmental Planning. W.H, Freeman And Co., San 
Francisco. 81 8+ p. 
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in a distant lower stretch of the stream but, rather, the flow down stream is actually generated 
from evertts in a different portion of the watershed - that is, it is new flow from sources 
unrelated to upstream flow in any particular channel. 

8. p. 9, lines 1-5. 1 fully support the breadth of the charge expressed in (B). 

9. p,. 1 1 , line 7 et al. The Commission (as identified in S. 1178) may be able to serve the role of 
developing the policy /legal aspects of significant nexus as discussed above in Bullet 5, but it 
is not clear that it does serve that role (p. 16, line 13 et al, on Duties). If the intent is for the 
Commission to serve the role, then it should be specifically stated. If not then either the Panel 
or a 2"“* panel, specifically convened to address policy/legal a.spects of the term significant 
nexus, needs to be charged with doing so. The issue of the longitudinal limits of authority 
under the CWA cannot be solved by science alone. 

10. p. 11, line 16, The membership of the Commission should automatically include tlie 
Chairperson of the Panel and if a second panel is convened to address policy /legal aspects, 
that chairperson as well. It is in the best interest of the Commission to have first-hand 
deliberations of the Panel(s) and not rely on agency staff or others to convey the breadth of 
discussion generated by the Panel(.s). 
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Senator Sullivan. Thank you, Mr. Pierce. 

Professor Parenteau, please. 

STATEMENT OF PATRICK PARENTEAU, PROFESSOR OF LAW, 

SENIOR COUNSEL, ENVIRONMENTAL AND NATURAL RE- 
SOURCES LAW CLINIC, VERMONT LAW SCHOOL 

Mr. Parenteau. Thank you, Mr. Chairman and members of the 
committee. I appreciate the opportunity to be here. 

I appear here in my own individual capacity. I am not here rep- 
resenting any particular interest. I do have over 40 years of experi- 
ence with the Clean Water Act. 

I served as senior counsel with the Environmental Protection 
Agency for the New England region for a number of years during 
the Reagan administration. I was also the head of the Vermont De- 
partment of Environmental Conservation with responsibility for 
implementing the Clean Water Act at the State level. I represented 
business interests and I represented environmental interests. 

I have a 360-degree view of how the Clean Water Act has evolved 
over the years and how it is currently operating. 

With due respect to Senator Barrasso and the sponsors of this 
bill, my message today is simple and unfortunately, fairly direct. 
I think this is a bad bill. I think it is based on bad science, bad 
law and bad policy. I think it is going to make a difficult and unfor- 
tunate situation even worse. 

I think it is going to confuse what is already a very confused ju- 
risdictional question under the Clean Water Act. It is going to in- 
crease conflict and I suppose, from the standpoint of an environ- 
mental law professor, some good news is it is certainly going to cre- 
ate jobs for lawyers for a very long time to come, years, if not dec- 
ades. I say that knowingly. 

We are still litigating some of the fundamental questions of the 
text of the 1972 Act, 45 years after the law passed. It is no exag- 
geration to say we are looking, if this bill passes, at decades of liti- 
gation to try to untangle the difficulties that it is creating. 

First, as to the science, the best available science is represented 
in EPA’s Connectivity Study. This was a blue ribbon panel of some 
of the finest aquatic scientists in the Nation appointed under the 
auspices of the Scientific Advisory Board, which this body created 
to oversee EPA’s rulemakings. 

Their study conclusively shows, on the basis of all the existing 
literature, some 1,200 peer-reviewed studies, the critical impor- 
tance of headwater streams and associated wetlands regardless of 
size, regardless of location on the landscape in an integrated sys- 
tem of water quality maintenance and biological integrity that sup- 
ports traditionally navigable waters, rivers, lakes and estuaries. 

That science is the best science there is. The science is always 
looking for better science but as of today, that study, which has 
been rigorously reviewed, represents the best available science. 

There is no science that this bill is based on. This bill uses terms 
that have no grounding in science. The concept of isolated waters, 
looking at waters in isolation without regard to their interconnec- 
tion within a system that functions together is not scientific. There 
are many other problems with terms used in this bill that time 
does not permit me to discuss but I will refer the subcommittee to 
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my testimony for more detail. The science is clearly on the side of 
the approach that EPA is taking. 

Second is law. I continually hear that EPA is expanding the 
scope of Federal jurisdiction under the Clean Water Act. That is 
flatly wrong. Before SWANCC, before Rapanos, the considered 
judgment of all the hundreds of courts and hundreds of judges that 
looked at the question was that the entire tributary system of the 
Nation’s navigable waters was subject to the jurisdiction of the 
Clean Water Act. That is all the way to the U.S. Supreme Court. 

The most outstanding example of this is the United States v. 
Deaton in the Fourth Circuit that was issued after the SWANCC 
decision notably in which a very conservative panel, two of which 
were on President Reagan’s short list for the Supreme Court, ruled 
unequivocally that the Corps had jurisdiction over non-navigable 
tributaries and associated wetlands. The law, this rule, is reducing 
dramatically the scope of the jurisdiction that existed prior to these 
two troublesome decisions. 

As to policy, I hear a lot of talk about the States being against 
this rule. It depends on who you ask in a State. I was in a State 
that had tension between the agriculture agency and the water 
quality agency. You get different answers from different agencies 
depending on the type of question you ask. 

When the Rapanos case was before the Supreme Court, over 30 
States filed an amicus brief strongly supporting the extension of 
Federal jurisdiction over non-navigable tributaries and associated 
wetlands for the simple reason that downstream States are power- 
less to protect their water quality without the Clean Water Act, 
powerless. 

The U.S. Supreme Court has eliminated Federal common law for 
water quality. There is no other recourse for a downstream State 
to protect its water quality other than through the Clean Water 
Act. 

I would be happy to answer your questions. 

[The prepared statement of Mr. Parenteau follows:] 
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United States Senate 

Committee on Environment and Public Works 
Subcommittee on Fisheries, Water, and Wildlife 
Legislative Hearing on S. 1140, "The Federal Water Quality Protection Act." 

May 19, 2015 

Statement of Patrick Parenteau 
Professor of Law and Senior Counsel, 

Environmental and Natural Resources Law Clinic 
Vermont Law School 

Mr, Chairman and members of the Subcommittee, I appreciate the opportunity to share 
these views on S.1140, legislation that addresses the foundations of the Clean Water Act (CWA) 
and that could have profoundly negative consequences for the quality of the nation's waters 
that are of vital importance to the health of the American people and the productivity of the 
American economy. 

By way of background I have been involved in various ways with the CWA for over forty 
years. From 1975-1984, while I was with National Wildlife Federation in Washington, I 
participated in many of the legislative debates, judicial actions, rulemakings, and other 
administrative proceedings during the formative stages of the Act's programs. During the 
Reagan Administration in the mid 80's I served as Regional Counsel for EPA's New England 
regional office with responsibility for overseeing tiie implementation and enforcement of the 
CWA in major cases including the cleanup of Boston Flarbor. Following that I served as 
Commissioner of the Vermont Department of Environmental Conservation with responsibility 
for implementing the CWA at the state level. From there I joined the Perkins Coie law firm in 
Portland Oregon where I provided advice and representation to business interests on 
permitting, compliance, enforcement and other regulatory matters. For the past 22 years I have 
been on the faculty of the Vermont Law School where I teach the CWA, conduct training 
programs for judges and practitioners, research and publish articles, write amicus briefs in 
cases before the Supreme Court and other courts, and frequently give presentations and media 
interviews on the latest developments under the Act, In short I have seen the CWA from a 
variety of perspectives and am very familiar with the subject matter of today's hearing. 
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To come straight to the point, and with respect, my message today is simple and direct: 
S.1140 is a deeply flawed bill that is based on bad science, bad law, and bad policy, it will not 
resolve the uncertainty and controversy over the geographic scope of the CWA, or help clarify 
the respective roles of the federal and state governments, or improve the administration of the 
law. Instead it will make a bad situation worse and spawn yet more conflict, confusion, and 
litigation that will take years, perhaps decades, to untangle. More importantly it represents a 
dramatic retreat from the Act's stated objective to "restore and maintain the chemical, physical 
and biological integrity of the nation's waters." It is reneging on the promise the 92d Congress 
made to the American people in 1972 that our rivers and lakes would no longer be used as 
waste receptacles, that there would be no more "pollution havens," no more right to pollute, 
no more massive fish kills, no more outbreaks of waterborne diseases, no more sludge washing 
up on the beaches of coastal states, Congress was reacting to decades of failed approaches that 
relied too heavily on individual state initiatives and voluntary measures to stem the rising tide 
of pollution fouling our rivers, lakes and coastal waters. The lessons of history should not be 
forgotten as this bill moves through the legislative process. 

Americans care about clean water. More than half believe it is a fundamental right. 
Ninety one percent are "concerned that America's waterways will not be clean for their 
children and for their grandchildren."’ Small businesses also support strong federal controls on 
water pollution. A poll conducted by the American Sustainable Business Council showed that 
80% of small business owners favor federal protection of upstream headwaters and wetlands 
as proposed in EPA's "Waters of the U.S." rule.^ 

Considerable progress has been made over the past forty five years cleaning up polluted 
waters due to a strong federal-state partnership that features significant public investment in 
wastewater treatment systems and a comprehensive regulatory program that protects the 
interests of dov/nstream states. Yet over forty percent of the nation's waters still do not meet 
water quality standards that protect human health and aquatic ecosystems. The reason is clear: 
where sources of pollution are regulated under the Act's comprehensive NPDES permit 
program administered by the states with active EPA oversight compliance rates are high and 
harmful pollutants have been reduced dramatically. By contrast where sources of pollution are 
not subject to regulation— so-called nonpoint sources— voluntary control measures (BMPs) 
administered by the states with little or no EPA oversight have largely failed to prevent 
significant impairment of water quality (Chesapeake Say, Gulf Dead Zone, Lake Erie, Lake 
Champlain,..). The key to success, as Congress recognized in 1972, is to control pollution at the 


' Reed Benson, PoBution without Solution: Plow Impatrmont Problems Under Cleon Water Act Section 303, 
24 STAN, ENVTL, LJ. 199, 267 (2005), 

^ New Poll: Small Ousine-ss Owners Want Strong Clean Water Rules July 23, 2014; 

htto:/,/asbcouncii,ore/news/oress-release,Tne-w-t3oii-sntaii-biis iiiess-own . ers-wa rit-strQnR-r,lean-w3ter,ruies 
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source rather than wait for it to reach major water bociies, fay which time it is too late to 
prevent damage to water quality that can prove difficult if not impossible to undo. As a point of 
emphasis over 40% of the sources, nearly 15,000 facilities, currently regulated under the Act 
discharge into small or intermittent tributaries located in the headwaters of navigable rivers. 
Thus it is clear that reducing the scope of the Act reduces protection of water quality across the 
nation. 

A line by line critique of S.1140 is beyond the scope of this testimony but I would like to 
explain why I believe the bill should not be the vehicle for addressing the very real problems 
created by the Supreme Court's problematic decisions in the SWANCC and Rapanos cases. 

Bad Science 

The bill uses terms that have no scientific grounding. For example it uses the term 
"isolated" to classify and exclude from protection certain wetlands, ponds and other water 
bodies. That term has no basis in science.^ Looking at individual water bodies in isolation is 
completely unscientific, as the Scientific Advisory Board (SAB), the body created by Congress to 
independently review ERA regulatory decisions, has found. The SAB generally agreed with EPA's 
aggregation approach to evaluating the significance of individual wetlands, ponds and streams. 
Specifically the SAB found that "the scientific literature supports a more definitive statement 
about the functions of “unidirectional" non-floodplain [i.e. "isolated") wetlands that sustain the 
physical, chemical and/or biological integrity of downstream waters,"'* 

The bill defines a stream as a "natural channel." This ignores the fact that vast amounts 
of once natural streams have been channelized, leveed, dammed and altered by human 
activities. The National Academy of Sciences estimates that "more than 85 percent of the 
inland water surface area in the United States is artificially controlled. ^ The bill invites 
metaphysical arguments about what "natural" means in a human dominated landscape. Labels 
are not important; functions are. Whether a stream is natural or unnatural has no bearing on 
whether it functions as an integral part of an interconnected hydrologic system. 

The bill defines "body of water” to mean a "traditional navigable water, territorial sea, 
river, stream, lake, pond, or wetlands;" and then excludes "water that is not located within a 
body of water.” This means that manmade tributaries, which have been covered under the Act 

^ See David M, Mushet, et ai, "Geographically Isolated wetlands: rethinking a misnomer," USGS, 
ii!:to://dx -doi.org./TO..l007/.si:».57 -0.i.5.0631-9 

" SAB Review of the Draft ERA Report Connectivity of Streams and Wetlands to Downstream Waters: A Review and 
Synthesis of the Scientific Evidence; 

ni ln_^, vns emir e-eoa.eov/s ah/sa bpro ducf-nsi/redreslr 3 C tivites/AFlA 7RS373Sd F8AD3S7 S7D7dif05003D2/SFiie/EP 
LT’ff: ff Cni+unsiened.odf 

National Academy of Sciences, "Restoration, cf Aquatic Ecosystems: Science, Technology, and Public Policy," 4 
(1992) 
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from the beginning, would no longer be jurisdictional even though they may well determine the 
quality of downstream navigable waters. 

The bill adds new terms and concepts that will create more uncertainty and further 
complicate a process that is already challenging for regulators and the regulated alike. One of 
these is the requirement to show a "surface hydrologic connection," which confusingly requires 
a continuous surface connection through which water moves, but allows for situations where 
water is not always present. Another is the reference to the National Hydrography Dataset 
maintained by the USGS and the use of a GIS mapping system that uses a map resolution of 
1:100.000. The problem is that this resolution generally captures only stream reaches that are 
longer than a mile in length. There are better maps at higher resolutions that would pick up 
many more streams worthy of protection. It is generally a bad idea for statutes to codify tools 
that are constantly being upgraded. 

The bill talks about protecting a stream reach that "contributes flow in a normal year of 
sufficient volume, duration and frequency that pollutants in that reach would degrade the 
quality of the traditionally navigable water." Beyond the difficulty of determining what 
constitutes a "normal year" in any given location in the country— especially given the impact of 
climate change on regional precipitation patterns-- pollutant transport is only one and not even 
the most important function of tributary streams. The science shows that headwater streams 
and associated wetlands provide many important water quality and ecosystem functions. They 
provide spawning habitat and nutrients for downstream fisheries; they store water to reduce 
erosion and flood damage downstream; they release water during dry periods to maintain 
flows in navigable water. In short they provide a myriad of ecosystem services of benefit for 
humans, for free. 

The bill seeks to exclude things like stormwater systems, but ignores the fact that some 
are in fact navigable waters. A prime example is the Los Angeles River, a portion of which, made 
famous in the "Terminator" movies, is anything but "natural." It is lined with concrete and 
functions as a major flood control and stormwater management system for LA County. Yet it 
still functions as a river and is used by Chinook salmon migrating upstream to remnant 
spawning habitat. Point being the world is a complicated place that cannot be simplified by 
legislative fiat. 

In contrast to the weak scientific foundation on which this bill is based, EPA's proposed 
rule is solidly grounded in the latest watershed science. EPA's assessment ("Connectivity of 
Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific 
Evidence") is based on more than 1,200 pieces of previously peer-reviewed and publicly 
available literature. The science unequivocally demonstrates that streams, regardless of their 
size or frequency of flow, are connected to downstream waters and strongly influence water 
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quality and ecological integrity of navigable waters. This report was rigorously reviewed and 
critiqued by a blue ribbon panel of experts under the auspices of the SAB.® The SAB strongly 
endorsed EPA's major conclusions: 

The SAB finds that the review and synthesis of the literature describing connectivity of 
streams to downstream waters reflects the pertinent literature and is well grounded in 
current science. The literature review provides strong scientific support for the 
conclusion that ephemeral, intermittent, and perennial streams exert a strong influence 
on the character and functioning of downstream waters and that tributary streams are 
connected to downstream waters 

Bad Law 

The bill states that "the Federal Water Pollution Control Act is an Act to protect 
traditional navigable waters from water pollution." This badly mischaracterizes the original 
intent, purpose, structure, history and judicial interpretations of the 1972 law. As the 
Conference Report explained. Congress deliberately removed the word "navigable" from the 
term "waters of the Unites States" in order that the term would "be given the broadest possible 
constitutional interpretation."' The Act has never been interpreted to protect only traditionally 
navigable waters. In Train v. City of New York, 420 U. S. 35, 37 (1975) the Court described the 
1972 amendments as establishing "a comprehensive program for controlling and abating water 
pollution," rejecting the notion that the purpose of the Act was to protect navigation. The 
Supreme Court has ruled on a number of occasions, including in SWANCC and Rapanos, that the 
Act is not limited to traditionally navigable waters. In Rapanos Justice Scalia said "We have 
twice stated that the meaning of "navigable waters" in the Act is broader than the traditional 
meaning of that term." In United States v. Riverside Bayview Homes, Inc., 474 U. S. 121, (1985) 
the Court said the interests served by the statute embrace the protection of '"significant 
natural biological functions, including food chain production, general habitat, and nesting, 
spawning, rearing and resting sites'" for various species of aquatic wildlife. There is simply no 
legal support for the statement that the purpose of the Act is confined to protecting 
traditionally navigable waters. 

The premise of the bill is that EPA's proposed rule "expands" the scope of federal 
jurisdiction beyond what existed prior to the SWANCC and Rapanos decisions. This misstate.s 
the law. Prior to these decisions the federal courts, including the Supreme Court, adopted a 
broad interpretation of the geographic scope of the Act that included intermittent and artificial 


A list of the members of the panel can be found here: 

I ;ttp ://vosemite .ep a.RQV/^sab/sabp eQp}e- r! sfAVe bCo>T,mitteo sS ubCommittees/Pa n o!%20for%20the% 2 0Rev ic-w ?420 
of% 20the%20E PA %20Watcr% ?QB odv%2 0C Qnn e ctivitv%20Repo rt 
S. Conf. Rep. No, 92--'1236, p. 144 (1972), reprinted in 1 Leg. Hist. 327 
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tributaries and their adjacent wetlands.® Perhaps the most definitive statement came in United 
States V Deaton 332 F.3d 698 {4*’’ Cir. 2003)where the Fourth Circuit, in a post SWANCC 
decision, upheld the Corps' assertion of jurisdiction over a wetland adjacent to a road side ditch 
20 miles from the nearest navigable water. Writing for a unanimous panel Judge Michel said: 

In sum, the Corps's regulatory interpretation of the term "waters of the United States" 
as encompassing nonnavigable tributaries of navigable waters does not invoke the outer 
limits of Congress's power or alter the federal-state framework. The agency's 
interpretation of the statute therefore does not present a serious constitutional question 
that would cause us to assume that Congress did not intend to authorize the regulation. 
Indeed, as our discussion of Congress's Commerce Clause authority makes clear, the 
federal assertion of jurisdiction over nonnavigable tributaries of navigable waters is 
constitutional. Id at 708 

The bill misreads the Rapanos decision and the cases that have interpreted it. The bill 
rejects the "significant nexus" test articulated by Justice Kennedy in his concurring opinion. Yet 
every Circuit Court that has interpreted Rapanos has adopted the significant nexus test as 
either the controlling or the exclusive test to be applied in jurisdictional determinations.® Some 
courts have ruled that waters may be considered jurisdictional if they meet either the Kennedy 
test or Justice Scalia's plurality opinion, but no court has ruled that Justice Scaiia's opinion is 
controlling. Yet the bill seems to be based primarily on Justice Scalia's opinion, and even then it 
fails to incorporate Justice Scalia's acknowledgement that "seasonal" tributaries (whatever they 
may be) can be jurisdictional. 

But the larger point is that a majority of the justices of the Supreme Court would 
support waters that meet either the Kennedy or the Scalia test. EPA chose to base its proposed 
rule on the Kennedy test because all of the Circuit Courts that have addressed the que.stlon 
would uphold this approach. On the other hand there is no support in either the fractured 
opinions in Rapanos or in the Circuit Court decisions that have sought to reconcile them for the 
approach taken in S. 1140. Importantly, the bill does not overrule any of these decisions. The 
lower courts will continue to look to these decisions for guidance and for precedential effect. 


See WiHiam L. Andreen, The Evolution of Water Pollution Control in the United Stoles— State, Local, and Federal 
Efforts, 1789-1972; Part II, 22 STAN. ENVTL. U. 215, 286 {200,3). 

" United States v. Johnson. 4G7 F.3d 56 {1st Cir. 2006), cert denied „U.S._ {20U7) {either Plurality or Kennedy 
standai'd); Cordiano v, Metocon Gun Club, Inc. 575 F.3d 199 (2d Cir.2009){ significant nexus); U.S. v. Donovan 661 
r.3d 174 (3d Cir.2011); Precon Dev. v Corps of Engineers, 633 F.3d 278 {4th Cir. 2011)(Kennedy test); United States 
V. Lucas, 516 F.3d 316, 326 {5th Cir. 2008) {satisfied piuraiity; no need to consider Kennedy); United States v. 
Cundiff, 555 F.3d 2Q0 (6th Cir, 2009) (either piuraiity or Kennedy); United States v derke, 464 F.3d 723 (7th Cir 
2006), cert, denied _U.S.„ 2007 (Kennedy); United States v. Bailey, 571 F.3d 791 (8th Cir. 2009) (either standard); 
Northern California River vVatch v City of Heatdsburg, 496 F.3d 993 {9lh Cir 2007)(Kennedy tost .satisfied); United 
Stnte.s V Robison, 505 F.3d 1203 (11th Cir 2007){oniy Kennedy) 
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This bill will simply add more layers of analysis and complexity, providing more ammunition for 
those seeking to challenge results they don't like, and creating even more inconsistency in the 
way the law is administered in different parts of the country with radically different climatic and 
hydrological conditions. Any time new words and concepts are added to a statute there will be 
disagreement and litigation over their meaning and effect in situations that cannot be foreseen. 
This bill is loaded with such ambiguities and is a recipe for chaos. 

Bad Policy 

In addition to making matters worse the bill will impede efforts to achieve the Act's 
goals of restoring and maintaining water quality, conserving important biological resources and 
protecting the sources of public water supplies. Nearly 60 percent of streams nationwide that 
contribute to the drinking water supply for 117 million Americans are headwater streams 
and/or streams that do not flow year round. In the continental U.S., 357,404 total miles of 
streams provide water for public drinking water systems. Of that total, 58% (207,476 miles) are 
intermittent, ephemeral, or headwater streams. 

The bill assumes that there is great opposition to EPA's proposed rule among the states. 
Yet in the Rapanos case over thirty states filed amicus briefs supporting the Corps and EPA and 
opposing efforts to roll back the federal jurisdiction over small streams and adjacent wetlands. 

It is instructive to quote at length from their brief: 

Federal regulation is particularly important because discharges into non-navigable 
tributaries or their adjacent wetlands in one State often affect the waters of a 
downstream State. Without federal standards, the downstream State would find itself 
significantly hampered in protecting its own water quality and preventing harmful 
fluctuations in water quantity. 

It is not enough for the Clean Water Act to be invoked only when there is proof that a 
specific discharge is connected to navigation or interstate movement. Even if the 
chances are small that any particular discharge will reach a downstream State or a 
traditional navigable waterway, collectively such discharges have an enormous effect — 
often the dominant effect — on water quality and quantity. Furthermore, a case-by-case 
approach would be inherently unpredictable, costly, and immensely burdensome both 
for public agencies and for property owners needing permits from thern.'^ 

The bill also assumes that if federal jurisdiction is removed the states will simply fill the 
gap. History suggests otherwise. In a 50 state study the Environmental Law Institute found: 


EPA Drinking Water Map httr):/ Avater.ep3.gov/tvcg/rsl/dnnkingWQtermnp,c tm 
'' Rapanos y United States, Nos. 04-1034, 04-1384, Amicus Brief of the State of New York et ai 
h’D) 'j'Av ' swt r om/d ocs/ llOS/ rap anos/rapamicstates-pdf 
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Over two-thirds of U.S. states, 36 in all, have laws that could restrict the authority of 
state agencies or localities to regulate waters left unprotected by the federal Clean 
Water Act. These restrictions take the form of absolute or qualified prohibitions that 
require state law to be "no more stringent than" federal law; property rights limitations; 
or a combination of the two. Such provisions constrain, and in some instances eliminate, 
the authority of state or local regulators to protect aquatic resources whose Clean Water 
Act coverage has disappeared or been rendered uncertain. 

In sum, there is no merit to the suggestion that states will be in a position to fill the gaps 
and protect their water quality from pollution sources outside their borders. 

Conclusion 

There is no need to act in haste. The final Waters of the U.S. rule has been sent to the 
White House for review and is expected to be released any day. There will be time enough to 
dissect the rule and identify whatever specific shortcomings warrant legislative action with 
surgical precision as opposed to the blunt approach of this bill. This rulemaking has been years 
in the making. It has gone through an extensive public process that has generated over 1 million 
comments; the vast majority of which support the rule. ERA and the Corps conducted over 400 
meetings across the country and consulted with state and local officials, stakeholders, 
regulated entities Including small businesses, and interested members of the public. The rule 
has been through a rigorous economic analysis under the regulatory impact analysis mandated 
by Executive Orders 13563 and 12866. Adding still more layers of review and analysis will be 
costly and time consuming not just for the federal agencies but for all of the stakeholders and 
others who have participated in a process that has been ongoing for the past nine years, ever 
since the Supreme Court created ail this confusion with its fractured decision in Rapanos. 

There comes a point at which further process does not help clarify anything, but only .serves to 
further muddy the waters and prolong the conflict. In my view we are at that point, I would 
urge the subcommittee to table this bill and give EPA's rule a chance to work. 

Thank you. 


State Constraints; State imposed Limitations on Authority of Agencies to Regulate Waters beyond the Scope of 
the Clean Water Act (2013); h ttp://wvvw .eii .org/sites/ defau !t/file5/eii-Dubs/'c i2 3-04. pdf 
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United States Senate Committee on Environment and Public Works 
May 19, 2015 Hearing entitled, 

“Legislative Hearing on S. 1140, The Federal Water Quality Protection Act.” 


Questions for the Reeord to Professor Patrick Parenteau 
Ranking Member Senator Boxer: 

1 Does S. 1140 represent a departure from the way the Clean Water Act has been 
inteipreted and applied by the courts over the past four decades? 

Response: Yes, prior to the SWANCC and Rapanos cases the courts, including the 
Supreme Court in Riverside Bayview, had upheld the application of the CWA to a broad 
range of "waters of the US" including headwater streams, intermittent and artificial 
tributaries, arroyos, and wetlands adjacent to both navigable and non-navigable waters. In 
fact before SWANCC no court had ever ruled against the assertion of federal jurisdiction 
over the “entire tributary system of the navigable waters.”' SWANCC was an anomaly 
involving an abandoned sand and gravel pit that was “isolated, intrastate and non- 
navigable.” The Court said the Corps could not regulate these “isolated waters” based 
solely on use by migratory birds. But subsequent cases ruled that SWANCC was confined 
to its unique facts and did not establish any sweeping new precedent. In the over 70 cased 
decided after SWANCC the scope of the Act remained largely what it was before 
SWANCC. Similarly the fractured decision in Rapanos (4-1-4) failed to produce a binding 
precedent and has not resulted in any major reduction in the scope of the CWA. As 
mentioned in my written statement there have been seven Circuit Court decisions since 
Rapanos and all have reached the conclusion that Justice Kennedy’s “significant nexus” 
test is either the controlling or exclusive test for determining what constitutes a WOUS. 

To date the lower courts are continuing to find federal jurisdiction in nearly every case 
where it has been challenged. 

2. How would S. 1140 affect the ability of downstream states to protect their water 
quality? 

Response: S. 1140 would impede downstream states ability to protect their water quality 
and beneficial uses by removing the protections of the Clean Water Act for many of the 
streams and wetlands that determine the quality of interstate rivers, lakes and estuaries. 
The Supreme Court has held that downstream states have no power to block permits for 


Cf United States m Deaton, 332 F.3d 698, 708 (4tb Clr. 2003): 
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upstream discharges even where they are damaging the downstream state’s water quality.^ 
In an earlier case the Court held that the Clean Water Act “displaced’ federal common law 
in the area of water pollution control, leaving downstream states with the sole recourse of 
requesting intervention by EPA to protect their water quality.^ 

3. How many states have laws that would prevent them from filling any jurisdictional 
gaps created by S. 1 140? 

Response; According to a 50 state study by the Environmental Law Institute; 

“Over two-thirds of U.S. states, 36 in all, have laws that could restrict the authority 
of state agencies or localities to regulate waters left unprotected by the federal 
Clean Water Act. These restrictions take the form of absolute or qualified 
prohibitions that require state law to be "no more stringent than" federal law; 
property rights limitations; or a combination of the two. Such provisions constrain, 
and in some instances eliminate, the authority of state or local regulators to protect 
aquatic resources whose Clean Water Act coverage has disappeared or been 
rendered uncertain.”** 

Some of these laws are very restrictive. For example an Idaho statute provides that it is the 
"intent of the legislature" that the rules adopted by the state environmental agency in the 
water pollution control area "...not impose requirements beyond those of the federal clean 
water act." Idaho Code 39-3601. Even if the state law does not outright prohibit more 
stringent state laws they may impose procedural barriers. For example, Maine requires 
the state DEP to identify rules that are more stringent and to justify them, and provides for 
a longer review period. 38 Maine Rev. Stat. Ann. 341-D. Florida has a similar provision, 
and further requires approval by the governor and cabinet after review of a cost benefit 
analysis. Fla. Stat. 403.06 1(7)(3 1), 403.804(2). Pennsylvania has a similar requirement 
under Executive Order 1996-1, requiring a "compelling and articulable" Pennsylvania 
interest in the deviation or an independent state legislative justification. Maryland has 
similar provisions in an Executive Order, as does Wisconsin under a Natural Resources 
Board Policy. Board Pol. 1.52(3). Utah has enacted a similar legislative requirement. Utah 
Code Ann. 19-5-195. Ohio requires more disclosure and review for such regulatory 
proposals, including more disclosure for proposed legislation that may be more stringent 
than federal requirements. Ohio Rev. Stat. 121.39. 

' Arkansas y. Oklahoma, 503 U.S. 91 (1992)( "Affected States may not block a permit, but must apply to the EPA 
Administrator, who may disapprove a plan If he concludes that the discharge will have an undue impact on interstate 
waters.") 

^ City of Milwaukee v Illinois, 451 U.S. 304,306 (1981}( "As contemplated by Congress, the problem of effluent limitations for 
discharges from petitioners' treatment plants has been thoroughly addressed through the administrative scheme 
established by Congress, and thus there is no basis for a federal court, by reference to federal common law, to impose more 
stringent limitations.") 

State Constraints: "State Imposed limitations on Authority of Agencies to Regulate Waters beyond the Scope of the Clean 
Water Act," (2013); available at http://www.eii.org/sites/defauit/files/eli-pubs/d23-04.pdf 
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4. Would S. 1140 create more or less certainty about the scope of federal jurisdiction 
under the CWA? 

Response: It will create less certainty because it introduces new, uncertain, and 
unscientific terms into the law like “natural channels,” “isolated waters," and "surface 
hydrologic connection," which confusingly requires a continuous surface connection 
through which water moves, but allows for water not to be always present. It also creates 
confusion about how much discretion the agencies would have in implementing the law. 

It says that rules are invalid unless they adhere to certain principles, but then the core 
principles (contained in §§ 4(b)(2) & (3) of the bill) do not impose clear commands but 
employ vague terminology like "should include" and "should not include," as opposed to 
"shall include" and "shall not include." This will invite litigation to resolve procedural 
questions of whether the agency has crossed all the T’s and dotted all the Fs, further 
prolonging a final resolution of the Jurisdictional issues that have been in limbo for almost 
ten years. The bill requires use of a specific USGS dataset that is already obsolete (see 
response below). 

5. Please elaborate on the statement in your written testimony that S. 1 140, "will not 
resolve the uncertainty and controversy over the geographic scope of the CWA, or help 
clarify the respective roles of the federal and state governments, or improve the 
administration of the law. Instead it will make a bad situation worse and spawn yet more 
conflict, confusion, and litigation that will take years, perhaps decades, to untangle." 

a. Specifically, please explain how and why the Sec. 4(a) invalidation of "a revision to 
or guidance on a regulatory definition of the term 'navigable waters' or 'waters of 
the United States' issued after February 4, 2015" will fail to clarify the scope of the 
CWA and the respective roles of federal and state governments, and lead to more 
conflict, confusion, and litigation. 

Response: This language is intended to nullify EPA’s proposed Clean Water Rule (which 
has now been finalized and is due to be published in the Federal Register in the near 
future). As mentioned, it has taken nearly a decade to produce this rule. Two different 
administrations have tried to resolve the uncertainty created by the Supreme Court cases 
through guidance that has proven ineffective. In Rapanos Chief Justice Roberts pointedly 
called upon the agencies to write a new rule to better define the limits of federal 
jurisdiction under the CWA. Three other Justices have called for a rulemaking. EPA has 
been engaged in this rulemaking for over a year. EPA has conducted over 400 meetings 
across the country, received over a million comments and consulted with stakeholders, 
NGO’s, and state, local and tribal officials. The science underlying this rule has been 
thoroughly vetted through the Scientific Advisory Board. All of this intense public 
outreach and analysis will be wa.sted if S. 1140 becomes the law and the agencies are 
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forced to go back to square one. A whole new rulemaking will require substantial 
expenditure of time and resources for everyone involved not just EPA and the Corps. And 
there is no reason to believe that the final outcome will be all that different from where 
things stand now, except that the uncertainty will continue for at least another year or 
more. There may be a new administration in power but the science and policy reasons for 
broad federal jurisdiction are not going to change. 

b. Please provide some examples of S.l 140 provisions that add additional uncertainty 
and "will make a bad situation worse and spawn yet more conflict, confusion, and 
litigation that will take years, perhaps decades, to untangle." 

Response: see response to #4 above. 

6. Please elaborate on the statement in your written testimony that S. 1140 "represents a 
dramatic retreat from the Act's stated objective to "restore and maintain the chemical, 
physical and biological integrity of the nation's waters." Specifically, please provide 
examples of S. 1140 provisions that are inconsistent with the letter and intent of the Clean 
Water Act. 

Response: The science shows conclusively that headwater streams and associated 
wetlands are critically important to the chemical physical and biological integrity of 
watersheds. The Supreme Court in its unanimous 1985 decision in Riverside Bayview 
recognized this fact and held that Congress intended to protect these resources in the 1972 
CWA. A.l 140 seeks to exempt waters without apparent understanding of the potential 
scope of such exemptions. A few examples: 

(a) If a pond is "isolated" because it does not have a connection to some 
traditionally navigable water, can it be protected if it is itself navigable or interstate? Can 
the Great Salt Lake be covered? 

(b) The bill says the mle "should not include ... water for agricultural or silvicultural 
purposes ... at an agricultural or silvicultural facility." Does this mean that if a river is 
used for irrigation anywhere along its length, is the river supposed to be excluded? If 
water is used in a timber mill does that mean watershed is excluded? 

(c) The bill tries to exclude things like stormwater systems, but ignores the fact that 
some stonnwater networks contain unquestioned waters, including onee-natural streams 
that have been channelized 

7. Your testimony provides several examples of how S. 1140 is "based on bad science," 
including but not limited to, reliance on the National Hydrography Dataset maintained by 
the USGS and the use of a GIS mapping system that uses a map resolution of 1 : 100,000 to 
identify streams covered by the CWA. 
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a. Please elaborate on how and why this veiy specific provision is scientifically 
flawed, would remove protections for important streams, and undermines the Clean 
Water Act and its goals 

Response: This dataset only picks up streams that are more than a mile in length which is 
an arbitrary cutoff that excludes many streams that perform many essential functions for 
water quality and biological integrity. It is also only one snapshot of the data that existed 
at a particular point in time. The USGS dataset is only one toot in watershed management. 
It is generally a bad idea to codify a single tool as the measure of federal jurisdiction over 
a subject as complex as water quality. 

b. Please contrast the bill's flawed approach limiting streams to those on these specific 
maps with the science-based treatment of tributaries in the final rule defining 
"waters of the U.S." 

Response: In contrast to the flawed methodology in S. 1140 the final rule more precisely 
defines “tributaries” as waters that are characterized by the presence of physical indicators 
of flow - bed and banks and ordinary high water mark - and that contribute flow directly 
or indirectly to a traditional navigable water, an interstate water, or the territorial seas. The 
great majority of tributaries as defined by the rule are headwater streams that play an 
important role in the transport of water, sediments, organic matter, nutrients, and 
organisms to downstream waters. The physical indicators of bed and banks and ordinary 
high water mark demon.strate that there is sufficient volume, frequency, and flow in such 
tributaries to traditional navigable water, interstate water, or the territorial seas to establish 
a significant nexus. Further, the rule only covers as tributaries those waters that science 
shows provide chemical, physical, or biological functions to downstream waters and that 
meet the significant nexus standard as required by Justice Kennedy’s controlling opinion 
in Rapanos. The agencies identify these functions in the definition of “significant nexus” 
at paragraph (c)(5). Features not meeting this legal and scientific test are not jurisdictional 
under this rule. The rule explicitly excludes from the definition of “waters of the United 
States” erosional features, including gullies, rills, and ephemeral features such as 
ephemeral streams that do not have a bed and banks and ordinary high water mark. This is 
a major change from previous regulations and provides the clarity that many have sought. 


Senator Gillibrand: 

Dr. Parenteau, the EPA estimates that 117 million Americans - more than one third of 
the US population - get some or all of their drinking water from public drinking water 
systems that rely in part on intermittent, ephemeral, or headwater streams. 
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This is even more so in New York, where it is estimated that 97% of our population is 
dependent on such public drinking water systems. Under this proposed bill, it is my 
understanding that many of these streams would be excluded from protection under the 
Clean Water Act, and could only be added if it is shown that each individual stream has 
the capacity to pollute traditionally defined navigable waters. Estimates suggest that 
there are 5,728 miles of streams that could fall into this category and would need to be 
examined. 

1. Given those statistics, would the "Federal Water Quality Protection Act" improve 
or impair the ability of the EPA to ensure that the drinking waters sources that my 
constituents rely on are safe from harmful pollution? 

Response: This bill will significantly impair the authority of federal pollution control 
officials to protect surface waters around the country and in New York, including 
sources of drinking water. It would make it more difficult to protect tributary streams 
and nearby waters, which supply and filter water used for drinking water supply. 
Furthermore, it would eviscerate the authority to protect features misleadingly called 
"isolated" waters, which perform many important functions, including recharging 
groundwater that can be used as a drinking water supply. As you may know. New 
York City commented in strong support of the proposed rule, in large part because of 
its linkage to drinking water. The City's comments bear quoting at length: 

"The City generally supports broad federal jurisdiction over streams and wetlands, 
the protection of which is critical to maintaining the high quality of the City's water 
supply as well as important natural resources within the City and the State of New 
York. The City applauds EPA and the Corps for undertaking this important 
clarification through the rulemaking process. 

"The New York City Department of Environmental Protection ("DEP") supplies 
unfiltered drinking water from 19 reservoirs to 9 million residents of New York 
State, including 8.4 million residents of New York City. The New York City 
Watershed feeding these reservoirs spans over a million acres and includes 
portions both east and west of the Hudson River. New York City's reservoirs are 
fed by largely non-navigable tributaries in the upper reaches of the Croton, 
Delaware, and Neversink Rivers and the Esopus, Rondout, and Schoharie Creeks, In 
fact, approximately 36% of the approximately 3,800 miles of tributaries in the 
National Wetlands Inventory ("NWI") for the New York City Watershed are 
mapped as intermittent features. Approximately 25% of NWI wetlands in the East 
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of Hudson and 40% of wetlands in the West of Hudson portions of the New York 
City Watershed are estimated to lack permanent connections to downstream 
waters. DEP has demonstrated the connectivity of adjacent wetlands to 
downstream waters through its reference wetland monitoring program in the New 
York City Watershed, where significant baseflow support and carbon outflow were 
measured from wetlands adjacent to both relatively permanent and intermittent 
tributaries. 

"Because of the significant role of wetlands in maintaining and improving water 
quality, protecting these source areas is crucial for New York City's unfiltered 
water supply. The City is also concerned with protecting wetlands within the City, 
both as important natural resources and for flood mitigation, wave attenuation, 
and water quality protection.''^ 

2. In the absence of federal Clean Water Act jurisdiction over intermittent, 
ephemeral, or headwater streams that connect to navigable waters, do you 
anticipate that all states will step into the void and ensure that these waters are 
protected from pollution? 

Response: No. According to an independent analysis by the Environmental Law Institute 
found that "[ojver two-thirds of U.S. states, 36 in all, have laws that could restrict the 
authority of state agencies or localities to regulate waters left unprotected by the federal 
Clean Water Act. These restrictions take the form of absolute or qualified prohibitions 
that require state law to be 'no more stringent than' federal law; property rights 
limitations; or a combination of the two. Such provisions constrain, and in some 
instances eliminate, the authority of state or local regulators to protect aquatic 
resources whose Clean Water Act coverage has disappeared or been rendered 
uncertain...."® In addition to legal constraints, fiscal hurdles to protecting these waters 
exist; in the most recent Supreme Court case addressing which waters qualify for federal 
protection, more than 30 States submitted a brief in support of the Bush administration's 
position that non-navigable tributaries and adjacent wetlands were protected waters, 
and one of the main reasons they cited was that "the States have come to rely on the 
Clean Water Act's core provisions and have structured their own water pollution 
programs accordingly. The States already play a vital role in administering parts of the 


^ Letter from Devon Goodrich, Environmental Law Division, New York City Law Department to EPA Water Docket {Nov. 13, 
2014), available at http://www.regu!ations.gov/#!documentDetall;D=EPA-HQ-OW-2011-0880-15065 
® Environmental Law Institute, State Constraints: State-Imposed Limitations on the Authority of Agencies to Regulate Waters 
Beyond the Scope of the Federal Clean Water Act, at 1 (May 2013), available at http://www.eli.org/research-report/state- 
rnnsfraints-sfatp-imnnspri-nmitatinns-aiithnritv-aepnrips-reeulatp-watprsW 



100 


Clean Water Act, but they would be heavily burdened, both administratively and 
financially, if forced to assume sole responsibility for regulating fill activities in wetlands 
adjacent to non-navigable tributaries."^ 

3. What effect would the Federal Water Quality Protection Act have on water quality 
in "downstream" states, which have drinking water sources downstream from 
headwater streams in other states? 

Response: Compared to the new Clean Water Rule, the bill would undermine water 
quality protections to the detriment of water bodies in downstream states. Because the 
bill would deny protection for certain waters the rule would authorize to be protected, 
and because the bill would erect significant hurdles to protecting waters for which the 
rule guarantees protection, it would make it easier to destroy or pollute water bodies 
that feed into, or filter pollution above, downstream waters, including those in other 
states. The Supreme Court has held that downstream states have no power to block 
permits for upstream discharges even where they are damaging the downstream state's 
water quality.® In an earlier case the Court held that the Clean Water Act "displaced' 
federal common law in the area of water pollution control, leaving downstream states 
with the sole recourse of requesting intervention by EPA to protect their water quality.® 

4. Given your more than forty years of experience working in various ways with the 
Clean Water Act, is it your view that the proposed rule would expand the scope of 
EPA jurisdiction beyond what has historically been covered under the Clean Water 
Act? 

Response: No. Prior to the Supreme Court's decision in Solid Waste Agency of Northern 
Cook County v. U.S. Army Corps of Engineers, 531 U.S, 159, 174 (2001), the scope of the 
federal Act was understood to be very broad and policies implemented by 
administrations of both parties followed this approach. The Clean Water Rule adopted 
by the administration would cover fewer waters than that traditional interpretation. The 
limits on federal authority included in the final rule fully respect the Supreme Court's 


' Brief of the State of New York et al., Rapanos v. United States, 547 U.S. 715 (2006), at 3, available at 
http://www.eswr.com/docs/1105/rapanos/rapamicstates.pdf See also Jon Devine et a!., The intended Scope of Clean Water 
Act Jurisdiction, 41 Envti. L. Rep. News & Analysis 11118 (Dec. 2011). 

® Arkansas v. Oklahoma, 503 U.S. 91 {1992)( "Affected States may not block a permit, but must apply to the EPA 
Administrator, who may disapprove a plan if he concludes that the discharge will have an undue impact on interstate 
waters.") 

^ City of Milwaukee v Illinois, 451 U.S. 304,306 (1981)( "As contemplated by Congress, the problem of effluent limitations for 
discharges from petitioners' treatment plants has been thoroughly addressed through the administrative scheme 
established by Congress, and thus there is no basis for a federal court, by reference to federal common law, to impose more 
stringent limitations.") 
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decisions; indeed, I believe the final rule represents a conservative exercise of agency 
authority under the Clean Water Act, as the law has been interpreted by the Supreme 
Court. 
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Senator Sullivan. Thank you, Professor Parenteau. 

Mr. Lemley, please. 

STATEMENT OF ANDREW LEMLEY, GOVERNMENT AFFAIRS 
REPRESENTATIVE, NEW BELGIUM BREWING COMPANY 

Mr. Lemley. Thank you, Chairman Sullivan, Ranking Member 
Whitehouse, and members of the committee. 

My name is Andrew Lemley. It is an honor and a privilege to be 
before you today representing my 630 co-workers and fellow em- 
ployee owners of New Belgium Brewing Company in Fort Collins, 
Colorado and Asheville, North Carolina. 

I am here today for one reason and to deliver one message, which 
is that our brewery and our communities depend on clean water. 
Beer, after all, is over 90 percent water. If something happens to 
our source of water, the negative effect on our business is almost 
unthinkable. 

Colorado breweries in 2013 contributed $249 million in direct 
value to our economy and provided more than 5,000 jobs. Each of 
our fellow brewers is equally dependent on a clean, reliable water 
supply. 

Nationally, there are more than 3,400 craft breweries directly 
employing over 110,000 people. These jobs cannot be outsourced 
and they range from production technicians to brewers to micro- 
biologists and chemists to sales and marketing, human resources, 
sales and marketing professionals and everything in between. 
These are good jobs at growing companies. 

We rely on responsiWe regulations that limit pollution and pro- 
tect water at its source for our growth. Our journey in crafting 
world class beers and running a successful business shows that we 
depend on these regulations. 

Over the past 23 years we have learned that when smart regula- 
tion exists for all and when clean water is available for everyone, 
business thrives. We have grown from the basement of our co- 
founders house in Fort Collins, Colorado to our 900,000-barrel-per- 
year brewery in Fort Collins. We are also in the midst of building 
a new 500,000 barrel brewery in Asheville, North Carolina. 

We have been able to grow from 2 to over 630 co-workers in part 
due to the protections that the EPA and Army Corps of Engineers 
guarantee for our water supply. Clarity in regulation and the pro- 
tection of natural resources are keys to economic development. 
That is why we support the proposed Clean Water Rule from EPA. 

It will restore clear safeguards against unregulated pollution and 
destruction for nearly 2 million miles of streams and tens of mil- 
lions of acres of wetlands in the continental U.S. Bringing these 
streams and wetlands under the umbrella of the Clean Water Act 
will help protect the drinking water for one in three Americans. 

These water bodies do more than just that. In addition to sup- 
plying drinking water, these are the streams and wetlands that 
communities rely on to prevent flooding, filter pollution, and pro- 
vide critical fish and wildlife habitat. They provide these valuable 
services for free. 

In fact, the cost-benefit analysis done for the Clean Water Rule 
estimates that it would generate between $388 million and $514 
million per year in economic benefits, far exceeding expected costs. 
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That is one of the reasons the American Sustainable Business 
Council so strongly supports it. 

As Ranking Member Whitehouse mentioned, ASBC released a 
poll recently that showed that over 80 percent of small business 
owners favor Federal rules to protect upstream headwaters as pro- 
posed in the Clean Water Rule. I should also note that New Bel- 
gium is a member of the American Sustainable Business Council. 

More than 1 million Americans submitted comments on the draft 
rule, with an estimated 87 percent in support. New Belgium sub- 
mitted supportive comments, as did many of our brewer partners, 
along with sportsmen, religious leaders, public health advocates 
and environmental organizations. 

I understand there have been many claims about what the Clean 
Water Rule will and will not do, especially when it comes to agri- 
culture. It was our great honor to host EPA Administrator Gina 
McCarthy recently at our Craft Brewers Conference in Portland, 
our industry’s annual gathering. More than 11,000 brewers and 
suppliers attended. 

Administrator McCarthy was very clear that nothing in the 
Clean Water Rule changes the exemptions and exclusions agricul- 
tural producers have received since the Clean Water Act was 
passed in 1972. She assured the brewers in attendance that noth- 
ing would change for their agricultural producers after the Clean 
Water Rule is finalized. 

That is critically important to us, because while beer may be 90 
percent water, it is our agricultural partners who provide the raw 
materials that supply everything else, from barley and hops to 
spices, fruits and other ingredients. 

We believe in being a good neighbor because we know that our 
success is intrinsically linked to the success of our agricultural 
partners, beer lovers and fellow brewers. Just as we are connected 
to our neighbors, science shows how small streams and wetlands 
are linked to downstream water quality. 

The EPA and Army Corps of Engineers proposed Waters of the 
U.S. Rule is extensively vetted and has taken a significant amount 
of time to develop. To stop the process at this point after the agen- 
cies have engaged in an extensive and transparent process to elicit 
stakeholder input would be an unnecessary delay in the finaliza- 
tion of the rule. 

S. 1140 would continue the current state of confusion around 
Clean Water Act jurisdiction and would leave our waterways open 
to risk for pollution and destruction while requiring EPA and the 
Army Corps of Engineers to do what they have already ably and 
thoroughly accomplished. 

Thank you. 

[The prepared statement of Mr. Lemley follows:] 
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U.S. Senate Environment and Public Works Fisheries, Water and Wildlife Subcommittee 
May 19, 2015 

Chairman Sullivan, ranking member Whitehouse, members of the committee: my name is Andrew Lemley; 
it is an honor and a privilege to be here today representing my 630 co-workers and fellow employee owners 
of New Belgium Brewing Company in Fort Collins, Colorado and Asheville, North Carolina. 

I'm here today for one reason: our brewery - and our communities - depend on clean water. Beer, after all, 
is 90% water. If something happens to our source of water, the negative effect on our business is almost 
unthinkable. Colorado breweries contribute $249 million in direct value added in 2013 to our economy 
every year and provide more than 5,000 jobs - and each of our fellow brewers is equally dependent on a 
clean, reliable water supply. Nationally, there are more than 3,400 craft breweries directly employing 
1 10,000 people. These jobs cannot be outsourced and they range from production technicians to brewers 
to microbiologists and chemists to sales and marketing, human resources and everything in between. 

These are good jobs at growing companies. We rely on responsible regulations that limit pollution and 
protect water at its source for our growth. 

Our journey in crafting world class beers and running a successful business shows just that. Over the past 
23 years we've learned that when smart regulation exists for all - and when clean water is available for all - 
business thrives. We've grown from the basement of our co-founders' house in Fort Collins to our 900,000 
barrel per year brewery in Fort Collins, Colorado. We're also building a new 500,000 barrel brewery in 
Asheville North Carolina. We have been able to grow from 2 to over 630 co-workers in part due to the 
protections that the EPA and Army Corps of Engineers guarantee for our water supply. 

Clarity in regulation and the protection of natural resources are keys to economic development. 

That's why we support the Clean Water Rule. It will restore clear safeguards against unregulated pollution 
and destruction for nearly two million miles of streams and tens of millions of acres of wetlands in the 
continental U.S, Bringing these streams and wetlands under the umbrella of the Clean Water Act will help 
protect the drinking water for 1 in 3 Americans, or more than 1 17 million people. 

These water bodies do double and even triple duty - in addition to supplying drinking water, these are the 
streams and wetlands that communities rely on to prevent flooding, filter pollution, and provide critical fish 
and wildlife habitat. What's more, they provide these valuable services for free. In fact, the cost-benefit 
analysis done for the Clean Water Rule estimates that it would generate between $388 million and $514 
million per year in economic benefits, far exceeding expected costs ($162 to $278 million annually). That's 
one of the reasons the American Sustainable Business Council so strongly supports it - they released a poll 
last year that found more than 80 percent of small business owners favor federal rules to protect upstream 
headwaters as proposed in the Clean Water I should note that New Belgium Brewing Company is a 
member of the American Sustainable Business Council. 

More than one million Americans submitted comments on the draft rule, with an estimated 87 percent in 
support. New Belgium submitted supportive comments, as did many of our brewer partners, along with 
sportsmen, religious leaders, public health advocates and environmental organizations. 
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I understand there have been many claims about what the Clean Water Rule will and will not do, especially 
when it comes to agriculture, ERA Administrator Gina McCarthy recently became the first Cabinet-level 
official to speak at the Craft Brewers Conference, our industry’s annual gathering; this year, more than 
1 1 ,000 brewers and our suppliers attended. Administrator McCarthy was very clear that nothing in the 
Clean Water Rule changes the exemptions and exclustons agricultural producers have received since the 
Clean Water Act was passed in 1972. She assured the brewers in attendance that nothing would change 
for their agricultural producers after the Clean Water Rule is finalized. 

That's critically important to us, because while beer may be 90 percent water, it’s our agricultural partners 
who provide the raw materials that supply everything else: from barley and hops to spices, fruits and other 
ingredients. Beers like our own Abbey Ale showcase the malty backbone of a Belgian style dubble while 
hop forward India Pale Ales like Ranger highlight any key ingredient: hops. The ingredients in addition to 
water that go into crafting a great beer require a clean and abundant water supply as welt. 

At New Belgium Brewing, we have a triple bottom line business model. We focus on crafting world class 
beers, caring for the planet and doing what is right for people. Our journey has led us to take innovative 
steps to reduce our own impact on our water supply. We’ve built an onsite process wastewater treatment 
plant. We’ve cut water use. We give philanthropic dollars to nonprofits engaged in water conservation, in 
2014 we gave grants to 39 groups engaged in water conservation and restoration activities. We do what we 
can to honor the environment in our own process. We advocate for sound policies, like the Clean Water 
Rule. We give dollars directly to nonprofit organizations doing the work to clean up our rivers, lakes and 
streams. 

We believe in being a good neighbor because we know that our success is intrinsically linked to the 
success of our agricultural partners, beer lovers, and fellow brewers. Just as we are connected to our 
neighbors, science shows how small streams and wetlands are linked to downstream water quality. EPA 
reviewed more than 1,200 scientific publications demonstrating that the health of small streams and 
wetlands is critically related to downstream water quality. 

Protecting our natural resources, minimizing our impact and being a good neighbor are all part of what we 
strive to do every day in our operations at New Belgium Brewing. The Clean Water Rule will make it easier 
for us to do all three. 


I thank you for your time today. 
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United States Senate Committee on Environment and Public Works May 19, 2015 Hearing entitled, 
"Legislative Hearing on S. 1140, The federal Water Quality Protection Act." 

Questions for the Record to Andrew Lemley with Answers 

Answers for Chairman Sen. Inhofe: 

1. Mr. Lemley, I would like to understand how the "Brewers for Clean Water" partnership with 
brewers and the Natural Resources Defense Council (NRDC) came about. Did a brewer approach 
NRDC? Did NRDC approach a brewer? 

New Belgium Brewing got involved with the Brewers for Clean Water Campaign with the Natural 
Resources Defense Council (NRDC) after NRDC read an Op Ed that Jenn Veriver, Director of Sustainability 
and Strategy for New Belgium wrote in the Huffmgton Post about the importance of the Clean Water Act 
for brewers. 

2. Was EPA involved in any wav with creating, promoting, or supporting "Brewers for Clean Water?" 

New Belgium is not aware of any case in which the EPA promoted or supported Brewers for Clean 
Water. We were never solicited or given any incentives to participate in the group by the EPA. 

3. What role did "Brewers for Clean Water" have in organizing a tour by EPA Administrator McCarthy 
of the Lakefront Brewery in Milwaukee. Wisconsin, in October 2014? 

New Belgium Brewing wasn't involved in this event and I do not know the answer. 

4. What role did "Brewers for Clean Water" have in organizing EPA Administrator McCarthy's 
appearance at the Craft Brewers Association Conference in April 2015? 

The Craft Brewers Conference in April 2015 is the Craft Beer industry's annual trade show and 
conference. The Brewers for Clean Water campaign reached out to communicate with us that they had 
heard that the Administrator was interested in attending, and New Belgium and the Brewers Association 
did the necessary coordination to invite and host her while at the event. 

5. What contacts have you had with EPA about "Brewers for Clean Water" other than filing comments 
for the record in support of the "Waters of the United States" rulemaking? 

In addition to arrangements mentioned above regarding the Craft Brewers Conference, New Belgium 
worked with the American Sustainable Business Council to host a public event at New Belgium Brewing 
Company to talk about the proposed rule. Invitations and logistics for the event were handled by the 
American Sustainable Business Council. EPA staff was present at that event. 

6. What involvement has "Brewers for Clean Water" had in developing videos and other internet 
content for use bv EPA? 

As far as New Belgium knows, none. 
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Senator Sullivan. Thank you for that outstanding testimony 
from all our witnesses. We will now turn to a period of some ques- 
tions. 

I want to start by addressing a few comments from Ranking 
Member White house. I think it is important for all of us to recog- 
nize. 

We certainly all want clean water. As I mentioned, my State 
probably has the cleanest water of anyplace in the world. We are 
recognized for that. The State does a great job of protecting that. 
We care more about our clean water and clean environment than 
any bureaucrat from Washington, DC. and the EPA. I think a lot 
of the States feel the same way. 

Just to remind everyone here, there were some comments about 
Republicans wanting to undermine the Clean Water Act. This is a 
bipartisan bill. I think a lot of members on both sides of the aisle 
recognize that there are some serious issues with this. 

We can all trot out that several different groups oppose or sup- 
port this bill or the regulation but it is pretty dramatic when three- 
fifths of the States of the United States have serious problems with 
this Federal regulation. 

Mr. Lemley, you mentioned a million comments. I think you 
might want to take a look at the New York Times article today on 
the front page and how those comments are coming about. I think 
the EPA has a lot of questions they need to answer. 

Let me start with Ms. Metzger. How important to Kansas is 
clean water and what does the State do in terms of focusing your 
State efforts on clean water? 

Ms. Metzger. Thank you, Mr. Chairman. 

I would echo that a State priority for clean water is similar as 
you stated. It is a high priority for our State. I appreciate that the 
Act recognizes that just because waters might lack Federal jurisdic- 
tion from protection, it does not lack the protection from State reg- 
ulations. 

Perhaps even more important in Kansas is the cooperative non- 
regulatory partnership amongst our landowners. We have a really 
robust program in Kansas that relies on stakeholder feedback and 
stakeholder cooperation for voluntary approaches to addressing 
water quality approaches. 

That approach has been very successful. We call it our Water- 
shed Restoration and Protection Strategy. It takes funding from 
EPA and matches that with State and local dollars. It allows us to 
put in really robust conservation practices. It allows us to achieve 
those types of successes I noted, being second in the Nation in sedi- 
ment reduction and sixth in the Nation in phosphorous reduction. 

Senator Sullivan. Let me ask both you and Mr. Pifher, in terms 
of consultation, when we held field hearings in Alaska, the uni- 
versal kind of concern, almost universal, was that there was no se- 
rious consultation with key stakeholders, whether States or local 
municipalities. 

Can you two address the issue? Do you think there was signifi- 
cant, substantial or adequate consultation by the EPA with regard 
to this rule? 

Ms. Metzger. For Kansas, we felt that the consultation fell short 
of what was expected in Executive Order 13132. Instead, the State 
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comments were just relegated to some of those million comment 
letters and really diluted our feedback. 

Mr. PiFHER. In Colorado, we felt the same, that the consultation 
prior to the issuance of the rule was far short of what it should 
have been because we believe we could have assisted the agencies 
in crafting a rule that would have proven not so controversial. 

Senator Sullivan. Thank you. 

I also want to go to the issue of whether this is an expansion of 
the Clean Water Act’s jurisdiction. I believe Professor Parenteau 
that you said it was a shrinking of the jurisdiction. I think even 
the EPA admits that it is an expansion. They say it is about 3 per- 
cent. 

Let me ask a purely legal question. Does the EPA have the au- 
thority as a regulatory agency to unilaterally expand the jurisdic- 
tion of the Clean Water Act or is that only the realm and the au- 
thority of Congress? 

Mr. PlFHER. The EPA is not expanding the jurisdiction. 

Senator Sullivan. Could you just answer the question I asked? 

Mr. Parenteau. The EPA is not expanding the jurisdiction. 

Senator Sullivan. That is not the question I posed. 

Mr. Parenteau. They are under an order, basically. 

Senator Sullivan. Will you answer the question I posed? We do 
not have a lot of time here. Does the EPA have the authority to 
unilaterally expand the jurisdiction of the Clean Water Act or is 
that only the realm of the Congress? 

Mr. Whitehouse. Mr. Chairman, I think he is entitled to answer 
your question as he sees fit. 

Mr. Parenteau. The answer is EPA has the authority to inter- 
pret the geographic scope of the Clean Water Act consistent with 
the way the courts, including the Supreme Court, have interpreted 
the language of the Act. That is exactly what EPA is doing. 

Senator Sullivan. Ms. Metzger, do you have an answer to that? 

Ms. Metzger. I can give the example of how we interpret the ex- 
pansion under the proposed rule for Kansas. 

Currently, what is approved by EPA as our Waters of the U.S. 
in the absence of the proposed rule is what we consider those wa- 
ters with designated uses that are by State statute put into our 
surface water quality standards. That encompasses a little better 
than 30,000 stream miles in Kansas. 

As we interpret the blanket definition of tributary in the pro- 
posed rule, that would result in about 174,000 stream miles. That 
is a 460 percent increase. 

Senator Sullivan. Thank you. 

Ranking Member Whitehouse. 

Senator Whitehouse. Thank you. Chairman. 

Eirst of all, to respond to your comments, it appears to me that 
every single time we have a hearing in this committee, at least 
since John Warner, the Republican from Virginia, left, every single 
time every Republican effort is antagonistic to the environmental 
protection involved and every single Republican member is opposed 
to the environmental protection involved. 

It happens every time and it is a continuing theme. I stand by 
my remarks. It is unfortunate and it is very inconsistent with the 
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tradition and history of your party but it is the way we are right 
now. 

I have a statement from Ranking Member Boxer. I would ask 
unanimous consent that her statement be made a part of the 
record. 

Senator Sullivan. Without objection. 

[The prepared statement of Senator Boxer follows:] 

Statement of Hon. Barbara Boxer, U.S. Senator 
FROM the State of California 

Today, the Subcommittee on Fisheries, Water, and Wildlife is meeting to consider 
legislation that would undermine one of our nation’s landmark laws — the Clean 
Water Act — and roll back protections for small streams and wetlands that provide 
drinking water to roughly 1 in 3 Americans — or 117 million people. 

Decades ago, the United States experienced widespread damage and degradation 
to our environment — the Cuyahoga River in Cleveland, Ohio, was on fire and our 
lakes were dying from pollution. The American people demanded action, and in 1972 
Congress passed the Clean Water Act by an overwhelming bipartisan majority. 

Unfortunately, the legislation before us today, S. 1140, would take us in the 
wrong direction by removing protections and creating more confusion and uncer- 
tainty about which waters are protected. 

Recent events in Toledo, Ohio, remind us of that our drinking water remains vul- 
nerable to pollution. Half a million residents in this major American city went with- 
out drinking water for days because nutrient pollution washed into Lake Erie, caus- 
ing toxic algae to bloom. 

If we are serious about ensuring that the waterways our children and families 
rely on for drinking water are free from pollution, we must uphold Clean Water Act 
protections that have existed for decades. 

In response to calls from industry, environmental organizations, and 30 of my 
Senate Republican colleagues who requested a full rulemaking to clarify the scope 
of the Clean Water Act, the Obama administration proposed a rule that defines 
which waters are protected under the Act. 

Defending our waterways from pollution used to be a bipartisan issue. And for 
decades, members of both parties understood that wetlands, lakes, and small 
streams are interconnected, and water pollution must be controlled at its source. 

William Ruckelshaus, ERA Administrator under Nixon and Reagan, highlighted 
this understanding when he wrote, “Broad Clean Water Act jurisdiction is not only 
necessary to clean up the Nation’s waters. It is necessary to ensure that the respon- 
sibility for maintaining and restoring clean water is shared equitably throughout 
the watershed and from state to state.” 

S. 1140 ignores the long and successful history of the Clean Water Act. In fact, 
the bill would change the goal of the Clean Water Act from restoring the “chemical, 
physical, and biological integrity of the Nation’s waters” to instead focus on pro- 
tecting “traditional navigable waters”. When it originally passed the Clean Water 
Act, Congress rejected the idea that the Act is limited to navigable waters and the 
courts have consistently said the Act is much broader. Furthermore, this bill arbi- 
trarily excludes large categories of water bodies that are important for water quality 
and provide drinking water to millions of Americans. 

The Obama administration’s efforts are about protecting drinking water for Amer- 
ican families and businesses, and the process it has undertaken has been open and 
inclusive. More than 1 million comments were received during a comment period 
that lasted over 200 days, and over 400 outreach meetings with stakeholders and 
State and local governments were conducted. 

The bill before us would waste millions of taxpayer dollars by requiring EPA to 
repeat robust outreach efforts that have already been carried out. This is unneces- 
sary and wasteful and does nothing to ensure American families and businesses 
have clean water. 

Instead of advancing a bill that would allow our nation’s waterways to become 
more polluted, we should listen to the wide variety of stakeholders that support the 
proposed clean water rule. A poll released yesterday shows that 78 percent think 
Congress should allow the rule to move forward. In addition, a July 2014 poll found 
that 80 percent of small business owners support protections for upstream head- 
waters and wetlands in the proposed clean water rule. 
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It is time to restore much-needed certainty, consistency, and effectiveness to the 
Clean Water Act. S. 1140 does just the opposite. It would result in further delay, 
more uncertainty, and less protection for our nation’s waterways. 

Senator Whitehouse. Close on 5 years ago, Rhode Island had 
very significant fiooding. Climate change is changing the rain pat- 
terns in the northeast. The heavy rain bursts are dramatically in- 
creasing. I think it is something like 70-some percent. 

I remember during the fioods going around by helicopter and fiy- 
ing over Narragansett Bay. You could see the fiooded rivers and all 
of the refuse, all of the mud, all of the waste, everything that had 
been pushed out into what is ordinarily a clean bay because of 
those storms. It did a lot of damage. 

It strikes me that the issue we should be looking at here is not 
whether a stream is intermittent or not, in fact I think as Mr. 
Parenteau pointed out. Justice Scalia, who is hardly a liberal, in 
the Rapanos decision said that seasonal tributaries are covered by 
this statute. 

I think that question is kind of over. Is it foreseeable that these 
tributaries will deliver significant amounts of waste, pollution, 
refuse or other things into the waters we all use is the real ques- 
tion. 

If it is foreseeable that it will happen, then why is it not logical 
that we would want to protect downstream users from upstream 
waste? 

Mr. Parenteau, you talked a bit about downstream States. Rhode 
Island is a downstream State. Will you elaborate a bit on what you 
mean by downstream States? 

Mr. Parenteau. Outside of perhaps Alaska and Hawaii, we are 
all downstream. That is the point. The Supreme Court, years ago, 
ruled that States no longer have authority under the Federal com- 
mon law to go to the U.S. Supreme Court to resolve interstate 
water pollution control problems. 

The Supreme Court said the States’ only remedy is through the 
Clean Water Act. That is what the court ruled. The capacity to the 
1972 Clean Water Act preempted Federal common law, left the 
downstream States with no other remedy other than whatever ex- 
ists under the Clean Water Act. That is the state of the law right 
now. 

Senator Whitehouse. Without this, we have nothing? 

Mr. Parenteau. That is right. 

Senator Whitehouse. Ms. Metzger, you are responsible for ac- 
tivities in the State of Kansas. This is a hypothetical question. If 
you knew that for 3 weeks a year a big rain was going to come and 
it was going to flood through what is otherwise a dry, intermittent 
creek bed and it was going to wash whatever was in there down 
into waters that your Kansans depend on to be clean and available 
to them, would you think that was important to regulate? 

Ms. Metzger. Those waters, if deemed necessary by the State 
are protected by our State regulations, not by Federal regulation. 
We appreciate that S. 1140 goes a little bit further and then says, 
then let us establish those quantifiable measures for determining 
those flows that would have Federal jurisdiction. 

Senator Whitehouse. Even where you can foresee that waste, 
pollution, refuse and other things would be washing into the water- 
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ways of Kansas, you would still say, no, that is not something that 
the Clean Water Act should regulate? 

Ms. Metzger. We feel they are adequately protected with State 
regulation. 

Senator Whitehouse. OK. Good luck with the Supreme Court on 
that. 

Senator Sullivan. I think it is a legitimate answer, myself. 

Senator Whitehouse. It is just legally wrong. 

Senator Sullivan. We will see. 

Senator Barrasso. 

Senator Barrasso. Thank you very much, Mr. Chairman. 

Ms. Metzger, I would like to read you a front page story today 
in the New York Times entitled. Critics Hear EPA’s Voice in Public 
Comments. 

The story says, “Late last year, the EPA sponsored a drive on 
Eacebook and Twitter to promote its proposed Clean Water Rule in 
conjunction with the Sierra Club. At the same time. Organizing for 
Action, a grassroots group with deep ties to Mr. Obama, was also 
pushing the rule. They urged the public to flood the agency with 
positive comments to counter opposition from farming and industry 
groups.” 

This is important. As the article implies, it says “The Justice De- 
partment, in a series of legal opinions going back nearly three dec- 
ades, has told Eederal agencies they should not engage in substan- 
tial grassroots lobbying defined as communications by executive of- 
ficials directed to members of the public at large or particular seg- 
ments of the public intended to persuade them in turn to commu- 
nicate with their elected representatives on some issue of concern 
to the executive branch of government.” 

To me it sounds like the EPA is, at worst, violating the law, but 
if not, at least violating the spirit of the law. 

My question is, do you believe the EPA is serious about actually 
considering the opinions of people from Kansas, from Oklahoma, 
from Alaska, from Wyoming in drafting this rule if they are ac- 
tively orchestrating a public relations campaign to support the rule 
they have drafted? 

Ms. Metzger. I can make a couple responses to that. Eirst, I 
would agree with Mr. Pifher’s comments earlier that had EPA fully 
engaged the States early on, I am not sure we would be here today. 

To Mr. Parenteau’s comments that the State comments from 
Kansas do not represent all of the different perspectives and dif- 
ferent agencies, our letter to the EPA and the Army Corps of Engi- 
neers was a joint letter from Governor Sam Brownback, the De- 
partment of Agriculture and our Department of Health and Envi- 
ronment, as well as our Wildlife, Parks and Tourism Divisions, col- 
lectively representing all of our different State agencies with the 
same feedback to the EPA. 

At this point, we appreciate that S. 1140 recognizes that fell 
short of true coordination and consultation with the States. If EPA 
really felt that was the right step forward and really respected our 
input in the process, they would not be fearful of S. 1140 and an 
additional 120-day comment period. 

Senator Barrasso. Thank you. 
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Mr. Pifher, you mentioned in your written testimony the drought 
in the West means that States need to construct infrastructure 
such as new reservoirs and water pipelines to address the need for 
more water. 

Given that drought is a fact of life in many western States, do 
you believe the EPA’s proposed Waters of the U.S. Rule will need- 
lessly slow down much needed, long term and short term water de- 
velopment projects for these States? 

Mr. Pifher. I think it very well may have that effect, unfortu- 
nately. Let me give you two observations. 

First, I have been associated with the construction of probably 
two of the largest infrastructure projects in Colorado, water deliv- 
ery projects, certainly in the last few decades. One was Aurora’s 
Prairie Waters Project, a $600 million pipeline pump station and 
treatment plant facility. The second was a current southern deliv- 
ery system being constructed by Colorado Springs utilities at a cost 
of over $800 million. 

The former did not need, because it worked hand in hand with 
the Corps of Engineers, a Section 404 permit and individual permit 
and it never triggered NEPA. We went from conceptual design to 
construction to ribbon cutting in 5 years with mitigation costs of 
about $1.5 million. 

Southern delivery, on the other hand, could not avoid Section 
404. It went through the NEPA process and it took over a decade, 
over $30 million investment in the permitting process and is going 
to be tens of millions of dollars of additional mitigation. That, in 
and of itself, is a disincentive. 

The other point I would like to make is if you decide to Fed- 
eralize through rulemaking, what I would consider the arroyos, the 
washes, the very intermittent, as in once a decade, type of stream 
system in the West, you are going to force water providers, who 
need that additional storage for times of drought, to look to the 
main stem. 

What is the difference if you trigger Section 404 and NEPA on 
the isolated waters and trigger it on the main stem? You might as 
well increase the certainty of yield and increase the reliability of 
your project and go on the main stem where no one wants to be 
really because the environmental impacts could be more damaging. 

Senator Barraso. Thank you. 

Mr. Lemley, you referenced EPA Administrator McCarthy. You 
said she spoke before the Craft Brewers conference and said, ac- 
cording to your written testimony, that nothing in the clean water 
rules change the exemptions and exclusions agricultural producers 
have received since the Clean Water Act was passed in 1972. 

If this proposed rule is so good for American agriculture, the fol- 
lowing groups are supporting my bill: the American Farm Bureau, 
Agriculture Retailers Association, Soy Bean Association, Sugar Alli- 
ance, the Colorado Pork Producers, Corn Refiners, Milk Producers, 
National Association of Wheat Growers, Beef Association, Chicken 
Council, Corn Growers, Council of Farmer Cooperatives, the Na- 
tional Turkey Federation, U.S. Poultry, the United Egg Producers, 
and U.S. Rice Foundation. 

Mr. Chairman, I have a whole list of people supporting this. 
Could I please put that into the record? 
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Senator Sullivan. Without objection. 
[The referenced information follows:] 
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Supporters of the Federal Water Quality Protection Act 


U.S. Conference of Mayors 
National Association of Counties 
National League of Cities 
National Association of Regional Councils 

Agri-Mark, Inc. 

Agricultural Retailers Association 
American Agri-Women 
American Exploration & Mining 
Association 

American Farm Bureau Federation 
American Forest & Paper Association 
American Gas Association 
American Horse Council 
American Petroleum Institute 
American Public Power Association 
American Road & Transportation 
Builders Association 
American Society of Golf Course 
Architects 

American Soybean Association 
American Sugar Alliance 
Arizona Farm Bureau Federation 
Arkansas Pork Producers Association 
Associated Builders and Contractors 
Association of American Railroads 
Association of American Railroads 
Association of Equipment Manufacturers 
(AEM) 

Association of Oil Pipe Lines 

Association of Texas Soil and Water 

Conservation Districts 

Club Managers Association of America 

Colorado Pork Producers Council 

Corn Refiners Association 

CropLife America 

Dairy Producers of New Mexico 

Dairy Producers of Utah 

Earthmoving Contractors Association of 

Texas 

Edison Electric Institute 
Exotic Wildlife Association 
Federal Forest Resources Coalition 


Florida Sugar Cane League 
Foundation for Environmental and 
Economic Progress (FEEP) 

Georgia Pork Producers Association 
Golf Course Builders Association of 
America 

Golf Course Superintendents Association 
of America 
GROWMARK, Inc. 

Idaho Dairymen's Association 
Illinois Pork Producers Association 
Independent Cattlemen's Association of 
Texas 

Indiana Pork Producers Association 
Industrial Minerals Association - North 
America 

International Council of Shopping 
Centers (ICSC) 

International Liquid Terminals 
Association (ILTA) 

Interstate Natural Gas Association of 
America (INGAA) 

International Council of Shopping 
Centers 

Iowa Pork Producers Association 
Irrigation Association 
Kansas Agribusiness Retailers 
Association 
Kansas Farm Bureau 
Kansas Grain and Feed Association 
Kansas Pork Association 
Kentucky Pork Producers Association 
Leading Builders of .America 
Michigan Pork Producers Association 
Milk Producers Council 
Minnesota Agri-Women 
Minnesota Pork Producers Association 
Missouri Cattlemen's Association 
Missouri Corn Growers Association 
Missouri Dairy Association 
Missouri Pork Association 
Missouri Soybean Association 
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NAIOP, the Commercial Real Estate 
Development Assoeiation 
National All-Jersey 

National Assoeiation of Home Builders 
National Association of Manufacturers 
National Assoeiation of REALTORS® 
National Association of State 
Departments of Agriculture 
National Association of Wheat Growers 
National Cattlemen’s Beef Assoeiation 
National Chicken Council 
National Club Association 
National Corn Growers Association 
National Cotton Council 
National Council of Farmer Cooperatives 
National Golf Course Owners Assoeiation 
of Ameriea 

National Industrial Sand Assoeiation 
National Mining Association 
National Multifamily Housing Council 
National Oilseed Processors Association 
National Pork Producers Council 
National Rural Electric Cooperative 
Association 

National Sorghum Producers 
National Stone, Sand and Gravel 
Association (NSSGA) 

National Turkey Federation 
National Water Resources Association 
Nebraska Pork Producers Association, 

Inc 

North Carolina Pork Council 
Northeast Dairy Farmers Cooperatives 
Oklahoma Farm Bureau 
Oklahoma Pork Council 
Oregon Dairy Farmer's Association 
Portland Cement Association 
Public Lands Council 
Responsible Industry' for a Sound 
Environment (RISE) 

Riverside & Landowners Protection 
Coalition 

Select Milk Producers, Inc. 

South Dakota Pork Producers Council 
South East Dairy Farmers Association 


South Texans' Property Rights 
Association 

South Texas Cotton & Grain Association 
Southeastern Lumber Manufacturers 
Association 

Southern Crop Production Association 
Southwest Council of Agribusiness 
Sports Turf Managers Association 
St. Albans Cooperative Creamery Inc. 
Sugar Cane Growers Cooperative of 
Florida 

Texas Cattle Feeders Association 
Texas Forestry Association 
Texas Pork Producers Association 
Texas Pork Producers Association 
Texas Poultry Federation 
Texas Seed Trade Association 
Texas Sheep & Goat Raisers Association 
Texas Wheat Producers Assoeiation 
Texas Wildlife Association 
Texas Wine and Grape Growers 
The Associated General Contractors of 
America 

The Fertilizer Institute 

The Independent Petroleum Association 

of America (IPAA) 

Treated Wood Council 
U.S. Cattlemen's Association 
U.S. Chamber of Commerce 
U.S. Poultry & Egg Association 
United Egg Producers 
USA Rice Federation 
'Virginia Agribusiness Council 
Virginia Pork Council, Inc. 

Virginia Poultry Federation 
Virginia State Dairymen's Association 
Vocational Agriculture Teachers 
Association 

Washington State Dairy Federation 
Western Peanut Growers Association 
Western United Dairymen 
Wisconsin Pork Association 
Wyoming Ag-Business Association 
Wyoming Crop Improvement Association 
Wyoming Wheat Growers Association 
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Senator Barrasso. I can go on and on but I would just say if this 
proposed rule is so good for agriculture and all of these groups that 
represent this broad spectrum of American agricultural products 
are all opposed to the proposed rule, they support this legislation, 
why are they opposed to this proposed rule then if it is so good for 
them? 

Mr. Lemley. Senator, I cannot speak to what their objections to 
the rule specifically or obviously. I think that is why EPA did have 
an extended comment period. I think that is why we are waiting 
for the final rule to come out to see how EPA will respond to their 
concerns. 

Senator Barrasso. I would just say, Mr. Chairman, it looks like 
EPA is really trying to game the system with their comment period 
as the front page of the New York Times today explains. 

Thank you, Mr. Chairman. 

Senator Sullivan. Thank you. Senator Barrasso. 

Senator Eischer. 

Senator Eischer. Thank you, Mr. Chairman. I appreciate you 
holding this very important hearing today. 

Mr. Pierce, in your testimony, you note that the proposed rule 
considers any water tens of meters below the surface or even lower 
to be a connection that creates Eederal control over isolated water. 

What would this expansion mean in a State like Nebraska where 
we have areas of relatively shallow groundwater? Do you believe 
that S. 1140 will help prevent EPA and the Corps from controlling 
isolated water or the ephemeral streams based on those ground- 
water connections? 

Mr. Pierce. I have not seen the latest draft of the rule that is 
being talked about as being more expansive than what was pro- 
posed. The tens of meters below the ground was the EPA’s 
Connectivity Study which they considered to be close enough to the 
surface for a connection. 

A place like Nebraska, there are many other States where 
groundwater remains quite close to the ground surface during the 
years, could be in jeopardy of having a much broader than cur- 
rently existing jurisdictional review by the Corps and EPA based 
on an expansion by EPA if they allow connectivity. 

They have already taken things like clearly non-jurisdictional 
swales and they have connected wetlands. This was done about 6 
months after the SWANCC court case. They say that a molecule of 
water could get from a wetland half a mile away, say in California, 
down a non-jurisdictional swale, therefore, that is connected. 

In fact, the entire planet is connected hydrologically, so we can- 
not argue that. The question is, according to the Supreme Court, 
whether it is a significant connection or not. That is what this 
study should have dealt with. 

As far as my reading of the EPA Connectivity Study, the only 
thing in ephemeral waters that they really addressed that was 
showed as a connection, I did not see it as a connection, they said 
some ephemeral waters will recharge groundwater. 

I looked at every place where they talked about ephemeral wa- 
ters in that proposed study and that was it. That, to me, is not a 
connection to navigable waters of the U.S. 

Senator Eischer. Thank you. 
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We have deep concerns with that in the State of Nebraska where 
we sit over the Ogallala Aquifer. At least twice a year in the spring 
and the fall, we have groundwater that rises and truly becomes 
surface water for a period of time before it then recedes again. I 
thank you for your perspective on that. 

Mr. Pifher, in your testimony, you discussed the failure of the 
EPA and the Corps to consult with State and local governments, 
even though they bear the burden of making the regulatory process 
work on a daily basis. 

I was able to chair a field hearing in the State of Nebraska on 
the proposed rule. I would note that it was brought out at that 
hearing that according to the EPA’s numbers, 58 percent of sub- 
stantive comments of that almost 1 million comments were opposed 
to the rule. 

It was also brought out at that hearing by our attorney general’s 
office in the State of Nebraska how the rule infringes on our State’s 
authority to protect and manage our resources. Water in Nebraska, 
whether it is groundwater or surface water, is owned by the people 
of Nebraska. It is a State resource. 

This uncertainty now that we are facing over not just control but 
also cost helped to develop in Nebraska a very broad coalition op- 
posed to this rule because of that uncertainty, whether it is ag 
groups, home builders, cities, or counties. 

Can you tell me how you think the rule would impact, in Colo- 
rado, your State and local programs? At the hearing, we heard 
about the cost to taxpayers, the cost to citizens, whether a city or 
county, that they would face by this Federal overreach. Could you 
address that for Colorado? 

Mr. Pifher. Yes, Senator. 

The concerns I have heard in Colorado sort of run the whole 
gamut among water suppliers, waste water dischargers, how need 
Section 402 permits, and also those responsible for stormwater, 
often the public utilities along with their water service duties. 

The concern relates to the infrastructure they feel they need to 
construct in the future, be they water delivery lines so they have 
redundancy in time of drought or newt storage vessels so they can 
store water in times of plenty for times where the water supply is 
lacking. 

Small towns with lagoon systems out on the plains of Colorado, 
for example, may be discharging to a dry arroyo, in fact. Histori- 
cally, they did not need a Section 402 permit to discharge but 
under the new proposal could. It is a huge burden for a small town 
to retrofit, if you will, their wastewater treatment facilities. 

Stormwater, even EPA is a real advocate for green infrastruc- 
ture. I think we all are. We want retention, detention, we want 
clean water, we want it cleansed before it gets back into our tradi- 
tional navigable water bodies, yet most of the stormwater facilities 
that municipal entities and special districts need to construct are 
in natural swales or low spots, if you will, or drainageways. That 
is where stormwater goes. 

If every time you operate in those areas, you need to pull a Sec- 
tion 404 and potentially even trigger NEPA, it is going to make it 
very difficult. 
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The final thing I will say, which I think being fairly close by you 
are aware of the fires in Colorado, it was of necessity that we got 
out a week or less after those fires went out, those large fires out- 
side Colorado Springs and Denver. 

In the drainageways, we put in detention structures to hold back 
the sediment flows and debris that would come down the first time 
you got an athen train even. What would potentially be considered 
navigable waters of the United States under the proposal? That is 
problematic. 

Senator Fischer. It would be problematic in your response time, 
correct? 

Mr. PiFHER. Yes, exactly. 

Senator Fischer. Thank you. 

Thank you, Mr. Chairman. 

Senator Sullivan. Thank you. Senator Fischer. 

Senator Markey. 

Senator Markey. Thank you, Mr. Chairman. 

The Clean Water Act is one of America’s great success stories. 
The drama of rivers catching on fire propelled it into law and the 
importance of clean water to public health and the economy keep 
it going today. 

Cleaning up our waterways takes sustained efforts. In 2013, for 
the first time in 50 years, the Charles River in Boston was declared 
clean enough for swimming. 

While we have made large improvements in water quality since 
enactment of the Clean Water Act, there is still more to do. More 
than half of U.S. rivers are still unsuitable for aquatic life, largely 
due to fertilizer, runoff and pesticides. 

One in four fish are unsafe to eat due to high mercury levels. As 
much as fish are affected, analysis of 20 million tap water quality 
tests in 45 States found 316 different contaminants from industrial 
solvents to weed killers in water supplied to the public over a 5- 
year period. That is why a strong Clean Water Act is still impor- 
tant today. 

Today’s hearing primarily concerns the definition of navigable 
waters, the term which is used in the Clean Water Act and has 
been the subject of competing interpretations. For all the con- 
troversy that surrounds it, however. Congress’ legislative intent 
was clear. 

The 1972 conference report states, “The conferees fully intend 
that the term ‘navigable waters’ be given the broadest possible con- 
stitutional interpretation.” 

Mr. Parenteau, I would like to ask you some questions about that 
and the Supreme Court’s ruling on the issue. 

The Supreme Court has held that wetlands are deemed waters 
of the United States if they significantly affect navigable waters, 
which term the Court has expressed includes something more than 
traditional navigable waters. In fact, the Court has twice stated 
that the meaning of navigable waters in the Act is broader than 
the traditional meaning of the term. 

Mr. Parenteau, is the proposed rule consistent with the Constitu- 
tion and the decisions of the U.S. Supreme Court? 

Mr. Parenteau. In my view, it is. Senator Markey. Specifically, 
with the question of significant nexus, there have been 11 Circuit 
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Court decisions since the Rapanos case was issued. All 11 have 
said the Kennedy test is either the controlling test, the Kennedy 
test is the significant nexus test, is either the controlling test or in 
one Circuit, the Eleventh Circuit, the exclusive test. 

No court has said that Justice Scalia’s plurality opinion is the 
controlling opinion from the Rapanos case. Significant nexus means 
biological integrity. It does not mean simply the transport of a pol- 
lutant from point A to point B. 

The Supreme Court unanimously, in the Riverside Bayview case, 
said the purpose of the Clean Water Act is to protect the ecological 
integrity of the Nation’s waters, an opinion written by Justice 
White of Colorado, who had knowledge of the western landscape. 

Senator Markey. Thank you. 

Will the proposed rule decrease litigation risk and reduce uncer- 
tainty over which types of water bodies are within Federal jurisdic- 
tion by defining which waters affect navigable waters and are sub- 
ject to the Clean Water Act? 

Mr. Parenteau. Quite the contrary, it will increase litigation be- 
cause this bill layers on a whole bunch of new terms and new con- 
cepts that will all have to be litigated on top of an existing body 
of case law, including the Supreme Court’s decisions in Rapanos. 

You are now going to have a whole new wave of litigation trying 
to understand what this legislation would do in relation to the 
original legislation and the case law that exists. 

Senator Markey. Will the rule clarify? 

Mr. Parenteau. It will not. 

Senator Markey. It will not clarify. 

Mr. Parenteau. The Clean Water rule will clarify. 

Senator Markey. Will the rule clarify? 

Mr. Parenteau. The rule will clarify, to the extent it can be 
clarified. 

Senator Markey. The rule will clarify. The bill will not clarify? 

Mr. Parenteau. Right. 

Senator Markey. That is important to get out there. 

Mr. Lemley, history has shown that left unprotected, wetlands 
and the free water purification services they perform are often di- 
minished or destroyed. Do you believe that by protecting these free 
water cleaning systems the proposed rule will have a positive eco- 
nomic impact on our industry and the economy? 

Mr. Lemley. Absolutely, there is no question. We are also in Col- 
orado and with the fires we saw and then the flooding we saw, we 
are very concerned about water quality and the availability of 
water. We need, in our growing industry, as much clean and abun- 
dant water as we possibly can get. 

Senator Markey. Thank you. 

Thank you, Mr. Chairman. 

Senator Sullivan. Thank you. Senator Markey. 

Chairman Inhofe. 

Senator Inhofe. Thank you, Mr. Chairman. 

Senator Barrasso brought up the article in this morning’s New 
York Times. I would ask unanimous consent that article be made 
a part of the record. 

Senator Sullivan. Without objection. 

[The referenced information follows:] 
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Critics Hear E.P.A.’s Voice in ‘Public Comments’ 

By ERIC UPTON and CORAL DAVENPORT MAY 18, 2015 

WASHINGTON — When the Environmental Protection Agency proposed a major 
new rule intended to protect the nation’s drinking water last year, regulators 
solicited opinions from the public. The purpose of the “public comment’’ period was 
to objectively gauge Americans’ sentiment before changing a policy that could 
profoundly affect their lives. 

Gina McCarthy, the agency’s admini.strator, told a Senate committee in March 
that the agency had received more than one million comments, and nearly go 
percent favored the agency’s proposal. Ms. McCarthy is expected to cite those 
comments to justify the final rule, which the agency plans to unveil this week. 

But critics say there is a reason for the overwhelming result: The E.P.A. had a 
hand in manufacturing it. 

In a campaign that tests the limits of federal lobbying law, the agency 
orchestrated a drive to counter political opposition from Republicans and enlist 
public support in concert witli liberal environmental groups and a grass-roots 
organization aligned with President Obama. 

The Obama administration is the first to give the E.P.A. a mandate to create 
broad public outreach campaigns, using the tactics of elections, in support of federal 
environmental regulations before they are final. 

The E.P.A.’s campaign highlights the tension between exploiting emerging 
technologies while trying to abide by laws written for another age. 

Federal law permits the president and political appointees, like the E.P.A. 
administrator, to promote government policy, or to support or oppose pending 
legislation. 
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But the Justice Department, in a series of legal opinions going back nearly three 
decades, has told federal agencies that they should not engage in substantial “grass- 
roots” lobbying, defined as “communications by executive officials directed to 
members of the public at large, or particular segments of the general public, 
intended to persuade them in turn to communicate with their elected representatives 
on some issue of concern to the executive.” 

Late last year, the E.P.A. sponsored a drive on Facebook and Twitter to promote 
its proposed clean water rule in conjunction with the Sierra Club. At the same time, 
Organizing for Action, a grass-i'oots group with deep ties to Mr. Obama, was also 
pushing the rule. They urged the public to flood the agency with positive comments 
to counter opposition from farming and industry groups. 

The results w^ere then offered as proof that the proposal was popular. 

“We have recei ved over one million comments, and 87.1 percent of those 
comments we have counted so far — we are only missing 4,000 — are supportive of 
this rule,” Ms. McCarthy told the Senate Environment and Public Works Committee 
in March, “Let me repeat: 87.1 percent of those one-plus million are supportive of 
this rule.” 

But critics said environmental groups had inappropriately influenced the 
campaign — just as environmentalists complained that the energy industiy 
improperly drove policy during the George W. Bush administration. 

At minimum, the actions of the agency are highly unusual. “The agency is 
suppo.sed to be more of an honest broker, not a partisan advocate in this process,” 
said Jeffrey W. Lubbers, a professor of practice in administrative law at the 
American University Washington College of Law and the author of the book “A 
Guide to Federal Agency Rulemaking.” 

“I have not seen before from a federal agency this stark of an effort to generate 
endorsements of a proposal during the open comment period,” he said. 

Senator James M. Inhofe, Republican of Oklahoma and chairman of the 
environment committee, is holding a hearing on Tuesday to examine the proposed 
rule. “There is clear collusion betw’een extreme environmental groups and the 
Obama admini.stration in both developing and promoting a host of new regulations,” 
he said. 

The most contentious part of the E.P.A. ’s campaign was deplojdng Thunderclap, 
a social media tool that spread the agency’s message to hundreds of thousands of 
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people — a “virtual flash mob,” in the words of Travis Loop, the head of 
communications for E.P.A.’s water division. 

The architect of the E.P.A.’s new public outreach .strategy is Thomas Reynolds, a 
former Obama campaign aide who was appointed in 2013 as an associate 
administrator. “We are just borrowing new methods that have proven themselves as 
being effective,” he said. 

But industry critics said the agency’s actions might be violating federal lobbying 
laws. 

The proposed rule tries to ensure the safety of drinking water by expanding or at 
least clarifying the federal government’s jurisdiction to prevent the pollution of 
wetlands and streams that feed water sources. 

The E.P.A.’s tactics in supporting the rule are clearly designed to move public 
opinion, at a time when Congress was considering legislation to block the agency 
from putting the rule into effect. 

“The agency has relentlessly campaigned for the rule with tweets and blogs, not 
informing the public about the rule but influencing the public to advocate for the 
rule,” said Ellen Steen, general counsel at the American Farm Bureau Federation. 
“That is exactly what the Anti-Lobbying Act is meant to prevent.” 

The strategy to build public support for the clean water rule builds on the 
agency’s promotion of its climate change policy. The White House hired Mr. 
Reynolds, a seasoned political operative, to run the climate change outreach effort 
after he directed regional media operations for the president’s 2012 re-election. 

He set off what he called a “flood-the-zone approach” to push back against 
opponents of the E.P.A.’s climate rule in the Republican Party and the coal industry, 
injecting the digital savvy of Mr. Obama’s presidential campaigns into the agency’s 
effort. “There is a huge premium on social media,” Mr. Reynolds said. “Facebook, 
YouTube, Twitter, Instagram, Vine, Pinterest.” 

Jeffrey R. Holmstead, an energy industiy lobbyist and an E.P.A. deputy in the 
Bush administration, said the E.P.A. was “using campaign and advocacy strategies to 
promote a regulatoiy' action.” But he and other experts said the agency’s actions did 
not appear to cross a legal line. 

Obama administration officials insist they had to counter industry opponents to 
the climate change and water rules who were engaged in their own campaign to 
undermine them. 
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“The fact that there’s a very well-funded campaign means we needed a strong 
and sustained communications effort,” said Heather Zichal, Mr. Obama’s former 
senior climate adviser. 

In March last year, when the E.P.A. proposed the clean water regulation, 
opponents hit back fast. The American Farm Bureau kicked off a public relations 
effort summarized by its Twitter nickname; Ditch the Rule. 

The Farm Bureau was supported by home builders, the fertilizer and pesticide 
indu,stries, oil and gas producers and a national association of golf course owTiers 
who collectively called for the E.P.A. to revamp or withdraw its proposal. Tlrat 
demand was echoed by more than 230 members of the House. 

As the opposition mounted, leaders of major environmental groups held closed- 
door meetings with senior E.P.A. officials as the rule was being written, participants 
in these meetings said. 

Mr. Reynolds doubled down on a social media campaign to defend the water 

rule. 

The agency created its own Twitter hashtag, #DitchtheM3Th, which Ms. 
McCarthy publicized, backed up with 'VouTube videos and Facebook postings that 
countered the criticism. But the campaign also specifically urged support for the 
effort -- directing the public to the E.P.A. website, where the rule w'as explained and 
a prominent tab invited readei's to leave a comment. Mr. Reynolds insisted that the 
agency specifically did not urge the public to contact Congress. 

Organizing for Action also urged members to get involved, a message that the 
E.P.A. reinforced. Major environmental groups, including the Sierra Club and the 
Natural Re.sources Defense Council, became “thunderous supporters” of the effort. 

The Thunderclap effort was promoted in advance with the E.P.A. issuing a news 
release and other promotional material, including a photograph of a young boy 
drinking a glass of water. 

“Clean wnter is important to me,” the message said. “I w^ant E.P.A. to protect it 
for my health, my family and my community.” 

In the end, the message was sent to an estimated 1,8 million people, 
Thunderclap said. 

In a separate appeal, Mr. Loop, of the E.P.A., wTOte a blog post on the agency’s 
website with pictures of himself, his two children and his dog swmniing in waters 
near his Maryland home, and ending with a pitch. 
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He urged anyone reading the post to “spread the word about how much it 
matters to you and your family and friends.” 

“Here is an easy way to do that,” he wrote. “Take a photo holding this 
#CleanWaterRules sign. Post it to Facebook, Twitter or Instagram vsdth 
#CleanWaterRu!es and give your reason. Encourage family and friends to do the 
same.” 

Those efforts to prompt people to support the rule are now being cited as 
evidence that the E.P.A. has illegally engaged in so-called grass-roots lobbying. 

“E.P.A. Office of Water’s Twntter account has essentially become a lobbyist for 
the proposal,” wrote Kevin P. Kelly, chairman of the National Association of Home 
Builders, in a letter to the E.P.A. protesting the role the agency has played in 
advocating its clean water propo.sal. 

Gov. Dennis M. Daugaard of South Dakota and some members of Congress have 
filed protests using almost exactly the same language, suggesting that the industiy' 
players are coordinating their response. 

In its previous opinions to federal agencies, the Justice Department has 
indicated that “grass-roots” efforts are most clearly prohibited if they are related to 
legislation pending in Congress and are “substantial,” which it defined as costing 
about $100,000 in today’s dollars — a price tag that the E.P.A.’s efforts on the clean 
water rule almost certainly did not reach if the salaries of the agency staff members 
involved are not counted. 

Officials at the E.P.A. strongly defend their work — insisting that they did not 
violate the Anti-Lobbying Law because they never explicitly urged the public to lobby 
Congress, just to express their support for the plan in a public way. 

“We are well ivithin our authority to educate the American people about the 
importance of what E.P.A. is doing to act on climate change and protect public 
health,” Mr. Reynolds said. “There is a very clear line, and we never, ever cross it.” 

Correction: May i8, 2015 

Because of an editing error, an earlier version of this article misstated the stance of the 
coal industry on a clean water rule. It did not oppose the rule. 

A ve.'sion of this article appears irt print on May 19, 2015, on page A1 of the New York edition with the 
heacliine: Criiics Hear E.P.A.’s Voice in ’Pubii-c Comments' . 
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Senator Inhofe. I would also like to make sure the record notes 
what the EPA actually conducted, the New York Times suggests, 
was an unprecedented grassroots lobbying campaign that may vio- 
late Federal law. 

I want to make sure everyone knows I have already asked the 
Government Accountability Office to look into this matter. 

One of the things I hear different people discussing, the liberals 
in the U.S. Senate and in the House, I would say, is it is always 
offensive when people talk about the States, what they want, and 
the individuals. 

I am reminded when this issue first came surfaced, it was to 
take the word “navigable” out. My good friend from Massachusetts 
will remember this because the authors of that bill were Senator 
Feingold and Representative Oberstar. This was many years ago. 

Not only did we overwhelmingly defeat that legislation but both 
of them were defeated the next time they came up for reelection. 
The people really are plugged into this thing. 

Right now, 32 States have already said they support this. This 
is what is coming from the States. It is almost offensive to people 
here in Washington. 

I do not think anyone has talked about the regional treasures yet 
I think it was Administrator McCarthy who told the National 
Farmers Union that the EPA plans to finalize a rule that will go 
even further than the original proposed by regulating regional 
treasures. 

Ms. Metzger, do you want to address that for us? It should be 
a part of this hearing. 

Ms. Metzger. Absolutely. Thank you, Mr. Chairman. 

I believe a map is being held up that shows that the Central 
Great Plains eco-region covers a good portion of Kansas. If we 
looked at the isolated waters mapped within that area, our wet- 
lands that are not under Federal jurisdiction, number somewhere 
in the neighborhood of more than 480,000 acres that would then 
fall under the jurisdiction of the Clean Water Act if that was con- 
sidered jurisdictional. 

Similar to expansion of the stream mile, that would divert State 
resources currently used for protecting our waters of the U.S. to- 
ward additional acres that could then be better used for other State 
programs. That would cause significant concerns. 

Senator Inhofe. If you look at that map, you see that Oklahoma 
and Kansas, almost exactly the same percentage, would fall into 
that category. 

In Oklahoma, Tom Buchanan is the President of the Oklahoma 
Farm Bureau. He made a statement and most of the rest of the 
Farm Bureaus have added their names to the statement. He said 
the major problems facing the farmers and the ranchers in my 
State of Oklahoma have nothing to do with anything that is found 
in the agriculture bill. Instead, it is over regulation by the EPA. 

When they talk about the endangered species and all these 
things that are happening through over regulation of the EPA, the 
No. 1 concern is the issue we are talking about today. 

I noticed, Mr. Pifher, I guess you are the one who had this pic- 
ture. I asked to see a copy. Out in the panhandle of Oklahoma it 
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is walking distance to both Kansas and Colorado. This could just 
as well have been in Oklahoma. 

Mr. Pifher, Mr. Lemley and Mr. Parenteau claim that the Waters 
of the United States Rule is needed to protect the drinking water 
of 117 million people and that S. 1140 does not provide that protec- 
tion. Do you want to respond to that statement? 

Mr. Pifher. I believe the drinking water source for all citizens 
actually is adequately protected under the Clean Water Act and 
the Safe Drinking Water Act today. In fact, it has been over a dec- 
ade I think since EPA issued a directive to all the States to identify 
what are called source water protection scenarios. 

At that time, I ran the Colorado Water Quality Control Division 
and we were very diligent in completing that task, working with 
local towns, cities and other water provider communities. They all 
submitted their delineation and that became part of our water 
quality standards program. 

I think we have adequate protection in place. 

Senator Inhofe. Thank you very much. 

Thank you, Mr. Chairman. 

Senator Sullivan. Thank you. Senator Inhofe. 

Senator Rounds. 

Senator Rounds. Thank you, Mr. Chairman. 

I have a question for Ms. Metzger and also Mr. Pifher. I would 
like to read the statement and then ask your thoughts. 

Claiming that a definition imposes no cost on State and local 
governments or small businesses, EPA and the Corps chose to ig- 
nore laws and Executive Orders that would have required them to 
develop the proposed rule in partnership with the States and after 
evaluating local government and small business impacts. 

In fact, the summary of the rulemaking on OMB’s website says 
that the Waters of the United States Rule is not a major rule and 
makes the following statements. One, there is no regulatory flexi- 
bility analysis required. Two, there are no small entities affected, 
so there are no small business impacts. Three, there are no govern- 
ment levels affected. Four, there does not need to be a federalism 
consultation because of that. 

To both of you, I want to know, do you agree with these state- 
ments? Second, under S. 1140, would the EPA and the Corps be 
able to simply skip a regulatory flexibility analysis, small business 
impact analysis or a federalism impact analysis? 

Ms. Metzger. Regarding the first question, we would disagree. 
This is a major rule. We appreciate that S. 1140 doesn’t provide 
any wiggle room of doing the proper evaluation and consultations 
that you described. 

We talked a bit about the lack of consultation and the appro- 
priate level of federalism related to the cost in our comment letter 
that we provided to the proposed rule. We gave a very specific ex- 
ample of the cost incurred by the States if the proposed rule were 
put in place. 

We expend about $300,000 of State funds every year conducting 
about 500 use attainability analyses on our designated waters. If 
this rule were to go into effect, we could expect that State expendi- 
ture for use attainability analysis, we would have to redo the 500 
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that we do on an annual basis and should expect we would have 
to do additional ones as new waters are brought into jurisdiction. 

Those are precious State resources that could be spent achieving 
other water quality protection. 

Senator Rounds. Mr. Pifher. 

Mr. Pifher. I would just add one, I agree with what was said 
by Ms. Metzger. It would increase the number of use attainability 
analyses that have to be performed not only by the State but by 
local governments who have to seek some water quality standard 
modifications to what historically were not treated as jurisdictional 
waters. 

The State would also bear the cost of doing Section 401 certifi- 
cations. If you need a Federal license or permit, like a Section 404 
permit, the State has to certify that the project being permitted 
meets all appropriate State water quality requirements. 

Part of the Section 401 certification is an anti-degradation review 
which is also, at times, quite lengthy and expensive to perform. 
Generally, States do not have the resources to expand those pro- 
grams. 

At the local level, utilities or special districts are responsible also 
for waste water from discharges and stormwater control facilities 
meeting MS-4 stormwater permit requirements. To the extent you 
Federalize more and more waterways, it becomes more difficult to 
ensure compliance with those types of permit requirements. 

Senator Rounds. Thank you. 

Mr. Pierce, in your testimony, you state that in the EPA 
Connectivity Study, which formed the basis for the rule, water that 
is as deep as 10 meters below the surface is shallow enough to rep- 
resent a surface connection. 

You go on to say that rather than a technical study focused on 
connectivity, EPA should have undertaken a study on what con- 
stitutes significant in the context of significant nexus. 

Is it your contention that the EPA failed to ask the Science Advi- 
sory Board the proper relevant questions regarding the surface con- 
nections and what constitutes a significant nexus when seeking sci- 
entific advice regarding the proposed rule? 

Mr. Pierce. I think the fault was with whoever in EPA decided 
to do a study internally, first of all, because those people were di- 
rected to do a study on connectivity. They should have been di- 
rected to do a study on significant as in significant nexus. 

I cannot fault the Science Advisory Board because they simply 
were provided with a study that EPA produced and asked to evalu- 
ate it. They did it. I do not know that it is in their mandate to tell 
the EPA that you did the wrong study for a particular reason, but 
they simply evaluated the study that was done. 

Anybody who has ever been in science and dealt with hydrology 
knows that systems are all connected. That was kind of meaning- 
less and most of the study that EPA did was based on flood plains 
being connected to their rivers in which their flood plain exists. 
That is kind of a no brainer. 

The question was, what about the connectivity of ephemeral 
streams way up in the far, removed from the navigable waters of 
the U.S. That was addressed very minimally. 

Senator Rounds. Thank you. 
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Mr. Chairman, my time is up but I would like to ask your per- 
mission to enter into the record a copy of a letter to the Corps of 
Engineers from me regarding the question and the comment period 
and whether or not the comments sent to the EPA and the Corps 
of Engineers where there is a discrepancy or a misconnect between 
the EPA’s comment about a million comments coming in and the 
favorability versus what the Corps of Engineers had done and the 
Corps of Engineers’ response showing that of those unique re- 
sponses, 60 percent of those unique responses were opposed to this 
new rule. Waters of the U.S., versus 29 percent in favor, signifi- 
cantly different than what the EPA had suggested of 89 percent 
being favorable and their explanation. 

Senator Sullivan. Without objection. 

[The referenced material was not received at time of print.] 

Senator Rounds. Thank you. 

Senator Sullivan. I have a few more questions to wrap up. 

One of the issues I think has been controversial about the 
WOTUS rule is the legal basis of the rule. We have asked the EPA 
Administrator to provide us the legal opinion they have used as the 
basis for promulgating the rule. 

Senator Rounds also talked about the Connectivity Report. This 
question is open to any of the witnesses to comment. 

In terms of the process. Professor Parenteau, in your testimony, 
you talked about the science and some of the science for the rule 
was based on the Connectivity Report. One of the problems for peo- 
ple commenting was that the Connectivity Report was not finalized 
before the EPA issued the final proposed rule. The Final 
Connectivity Report was never available during the public com- 
ment period on the proposed rule. 

The report upon which the rule is based was never out in time 
for people to analyze it before the period of comment on the rule 
was closed. Would anyone like to comment on that? 

I have the specific dates with regard to when the rule came out, 
when the Connectivity Report came out, but the review and the 
final Connectivity Report was not completed until January 15, 
2015, over 2 months after the comment period had ended on the 
rule upon which it was based which to me seems to be the exact 
backward way in which to develop a rule based on science. 

Would any of the witnesses care to comment on that? 

Mr. Pierce. I commented on the draft study, EPA study, because 
that was all that was available. I personally found that you are ab- 
solutely right, that is not the way science should work, nor the way 
the Regulatory and Administrative Procedures Act should work. 

They based a proposed rule on something that was not finalized 
and then the SAB did not get its report done either because it was 
working with a proposed study. That is not the way this is sup- 
posed to work. 

I will say to their credit that this is the first time EPA has both- 
ered to go through the APA procedures in changing jurisdiction. 
They have been doing it for a long time just through guidance doc- 
uments. At least they made an effort but it certainly was not an 
effort one would think would be based on good science. 
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First of all, there was the wrong study, connectivity instead of 
significant analysis, and then not even a completed study when 
they did the proposed rule. 

Senator Sullivan. Professor Parenteau. 

Mr. Parenteau. I have a couple of points. I am not going to 
apologize for EPA if they got things out of order. I will say that 
several things about the Connectivity Report need to be empha- 
sized. 

One, EPA’s rule does not go as far as the Connectivity Report 
suggests it could go. It does not go as far as the science suggests 
it could go. That is an important point that has been sort of over- 
looked here. 

Two, EPA asked the Science Advisory Board for information to 
inform its significant nexus determination. The reason they asked 
for the Connectivity Report approach is because Justice Kennedy, 
in his controlling opinion, said the key question is, in the aggre- 
gate, how do streams and wetlands affect the chemical, physical, 
biological integrity of the Nation’s waters. 

It was this aggregate concept that Justice Kennedy imposed that 
had to be addressed in EPA’s rulemaking. The science was de- 
signed to inform that aggregate analysis of headwaters, streams 
and their role. That is why the process works the way it did. The 
fact that the SAB validated EPA’s approach is the most important 
point. 

Senator Sullivan. Thank you for that. 

Mr. Pifher. 

Mr. Pifher. I was just going to add that we did comment, NWRA 
and other western water interests, on the procedural flaw, if you 
will, in this process. Maybe more important was the scope of the 
charge, as Mr. Pierce has pointed out, was incorrect. 

The Science Advisory Board, in reviewing the work on the report, 
said there really was a failure to identify the gradient of 
connectivity that was necessary before you would Federalize a 
water body. This gradient concept really boils down, I think, to sig- 
nificance. There was a failure to determine what is significant rel- 
ative to water quality. 

Senator Sullivan. Mr. Pierce, did you have an additional com- 
ment? 

Mr. Pierce. I was just going to respond to Mr. Parenteau’s state- 
ment. The fact is that I am not an attorney but I have read Justice 
Kennedy’s opinion also. Justice Kennedy is not saying all biological, 
chemical or physical interaction is something that brings an area 
into a water of the U.S. It is significant nexus. 

The other point is that the proposed rule right now will make 
things a lot easier because everything that is a physical channel 
will be regulated by the Federal Government. There will be no 
question about that whatsoever. 

If you want to get to the science of protecting water quality, you 
need to go to the dry land and regulate it because that is where 
most groundwater recharge occurs, not in wetlands and not in 
streams. That is where most runoff originates that goes into 
streams that washes down into Narragansett Bay from the up- 
lands. 
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If you dump material right here on the banks of the Potomac 
that is out of the jurisdiction and nobody is even claiming that it 
is in jurisdiction, it will get into the Potomac River far faster than 
it will if you dump something way up in the hinterlands in western 
Maryland and it has to come all the way down and try to get to 
the Potomac. 

Senator Sullivan. Thank you. 

I want to ask one final question. It goes to some of the comments 
Senator Inhofe made. Ms. Metzger, this is for you, but again, any 
of the panelists can comment. 

Senator Inhofe talked about the role of the States and how im- 
portant that is. It is not just the sense of the Congress in terms 
of this committee, it is actually the foundation of the Clean Water 
Act. 

The beginning of the Clean Water Act stated “It is the policy of 
the Congress to recognize, preserve and protect the primary re- 
sponsibilities and rights of the States to prevent, reduce and elimi- 
nate pollution, to plan the development and use of land and water 
resources.” 

Do you think the WOTUS Rule, particularly the way in which 
the consultation provision occurred but more generally, overarching 
aspects of it, do you think that actually fits with this policy delin- 
eated at the outset of the Clean Water Act? 

Ms. Metzger. I would echo what we have stated before that 
proper consultation with the States really fell short in this process. 
Moving forward, I think even today’s panel recognizes the diversity 
of feedback and concerns expressed with developing the proposed 
rule. I think there have even been concerns about delaying this 
even further. 

I think if the proposed rule were to be issued today without any 
further consultation, we would see much more significant delays in 
the form of lawsuits and other measures. 

S. 1140 gives really positive, clear steps forward in opening that 
consultation with the States appropriately and by wintertime, we 
would have more assurance of adequate Clean Water Act in the 
WOTUS definition with which we would feel more comfortable. 

Senator Sullivan. Other comments on that question? 

I ask unanimous consent that the following comments from the 
following organizations be included for the record: the U.S. Cham- 
ber of Commerce, the American Road and Transportation Builders 
Association, American Farm Bureau Federation, Arizona Farm Bu- 
reau Federation, Portland Cement Association, International Coun- 
cil of Shopping Centers, Oklahoma Farm Bureau, Kansas Farm 
Bureau, Public Lands Council, National Cattlemen’s Beef Associa- 
tion and their State affiliates. National Association of Counties, 
U.S. Conference of Mayors, National League of Cities, National As- 
sociation of Regional Councils, a letter signed by over 80 agricul- 
tural organizations from across the U.S., the Water Advocacy Coali- 
tion, a group of 60 organizations from a diverse group of industries, 
and a list of 188 other organizations who support S. 1140. 

[The referenced information follows:] 
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Chamber of Commerce 

OF THE 

United States of America 


R. BRUCE JOSTEN 

EXECUTIVE VICE PRESIDENT 
GOVERNMENT APFAIRS 


1615 H STREET, N-W. 
WASHINGTON. D C, 20062-2000 
202/463-53 10 

April 30, 2015 


The Honorable John Barrasso The Honorable Joe Donnelly 

United States Senate United States Senate 

Washington, DC 20510 'Washington, DC 20510 

Dear Senators Barrasso and Donnelly: 

The U.S. Chamber of Commerce, the world’s largest business federation representing the 
interests of more than three million businesses of all sizes, sectors, and regions, as well as state and 
local chambers and industry associations, and dedicated to promoting, protecting, and defending 
America’s free enterprise system, supports the “Federal Water Quality Protection Act” and the 
Committee’s efforts to address the Environmental Protection Agency’s and U.S. Army Corps of 
Engineers’ significant jurisdictional overreach as these agencies prepare to finalize their proposed 
definition of “waters of the United States.” 

If finalized, the proposed rule will greatly expand federal jurisdiction over water and land, 
which will affect a wide variety of permitting requirements and Clean Water Act programs. The 
agencies have not adequately addressed the significant and negative impact its proposed definition 
would have on numerous land uses, or the fact that it would undermine and complicate state and local 
regulatory programs. The proposed rule is likely to have a negative impact on a large portion of the 
U.S. economy, as it slows, or brings to a complete halt, numerous projects major and minor. 

Equally important, the agencies proposed the rule without conducting sufficient regulatory 
impact analyses or adequately consulting with state and local governments or interested stakeholders. 

For these reasons, it is critical that Congress direct the agencies to limit federal jurisdiction over 
water and liind, consi-stent with prior Supreme Court decisions and the long-understood concepts of 
cooperative federalism embodied in the Clean Water Act. It is also essential that the agencies be 
required to consider and comply with all regulatory impact analysis requirements, and conduct 
meaningful consultation with stakeholders. The Federal Water Quality Protection Act would 
effectively and appropriately limit federal jurisdiction, and require the agencies to conduct a full and 
procedurally proper rulemaking process. 

The Chamber supports the Federal Water Quality Protection Act and appreciates your 
leadership on this very important issue and the leadership of original cosponsors, Senators Inhofe, 
Heilkamp, Roberts, Manchin, Sullivan, Rounds, Blunt, McConnell, Capito, and Fischer. 


Sincerely, 



R. Bruce Josten 


cc: Members of the United States Senate 
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Dear Senator Ban-asso: 

On behalf of the more than 6.0(M) members of the American Road and Transnortation 
Builders Association tARTBA> I commend voo for introducing the “Federal Water Quatity 
Protection Act.” This important legislation would prohibit the promulgation of a proposed rule 
drafted by the U.S. Environmental Protection Agency (EPA) to dramatically increase federal 
jurisdiction under the Clean Water Act (CWA). 

ARTBA is particularly concerned with the treatment of roadside ditches under the proposed rule. 
CuiTcnt federal regulations say nothing about ditches, but the proposed rule expands EPA 
jurisdiction to the point where virtually any ditch with standing water could be covered. There is 
no environmental advantage to be gained from regulating roadside ditches not connected to 
tributaries or other waterways. Further, roadside ditches are not, and should not be 
regulated as, traditional jurisdictional wetlands since they are an essential part of any 
transportation improvement project and contribute to the public health and safety of the 
nation bv dispersing water from roadways. 

In addition, the proposed rule creates a completely new concept of allowing for “aggregation” of 
the contributions of all similar waters ''within an entire watershed'’’ This concept results in a 
blanket jurisdictional determination — meaning the EPA could regulate the complete watershed. 
Such a broadening of jurisdiction would literally leave no transportation project untouched 
regardless of its location , as there is no area in the United States not linked to at least one 
watershed. While there are certainly instances where a permit is appropriate for the impacts of 
transportation con.struction, these situations should be evaluated on a case-by-case basis where 
specific environmental benefits can be evaluated. 


Finally, allowing EPA’s proposed rule to become final could jeopardize significant bipm-tisan 
progress made in the area of streamlining the review and approval projects for transportation 
improvement projects. Requiring a permit for every ditch, regardless of ecological value, would 
lead to lengthy delays and significantly increased costs for future transportation improvements 
and yield no ecological value in return. 

To prevent EPA’s unprecedented attempt to expand CWA jurisdiction ARTBA will be pleased 
to help you .secure passage of the “Federal Water Quality Protection Act” 




Sincerely, 



T. Peter Ruane 
President & CEO 


tirj: A X T K A- r> trrt: rNtr,. . asTu st,, n-. w., av.a-sh ! n gton 
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AMERICAN FARM BUREAU FEDERATION" 

600 Maryland Ave. SW j Suile 1000W 1 \ft^id 9 ton. DC 20024 


ph. 202.406,3600 
f. 202.406,3606 
www.fb^org 


April 30, 2015 


The Honorable James Inhofe 
Chairman 

Committee on Environment and 
Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Senators Inhofe and Boxer: 


The Honorable Barbara Boxer 
Ranking Member 
Committee on Environment and 
Public Works 
United States Senate 
Washington, D.C. 20510 


I am writing on behalf of the American Farm Bureau Federation (AFBF), the nation’s largest 
general farm organization, concerning the Federal Water Quality Protection Act. AFBF strongly 
supports passage of this critical legislation and we urge all members of the Senate to vote for the 
bill. 


The Federal Water Quality Protection Act addresses critical concerns we have with EPA’s 
“waters of the U.S.” proposed rule. There can be no question that the rule poses a serious threat 
to farmers, ranchers and private landowners. The proposal, if finalized, would allow EPA to 
regulate well beyond the limits authorized by Congress and affirmed by the Supreme Court. 
Simply put, EPA’s proposed rule would significantly expand the scope of “navigable water” 
subject to Clean Water Act (CWA) jurisdiction. As a practical matter, it would increase 
permitting requirements and result in increased costs, delayed decisions and third party litigation, 
all of which would burden the economy and raise consumer costs without advancing the 
objectives of the CWA. 

The Federal Water Quality Protection Act takes a responsible approach to ensure a final rule 
reflects the limits authorized in the Clean Water Act. This legislation guides agencies in this 
rulemaking in a way that, without diminishing their authority, respects the legitimate views of 
local and state officials, the regulated community, and Congress itself- and which still allows 
the agencies to proceed with a rule based on their stated intent - clarity and certainty. 

The Federal Water Quality Protection Act deserves strong, bipartisan support and we applaud 
Senators Barrasso and Donnelly’s leadership in producing a practical approach to guide EPA in 
its rulemaking efforts. We look forward to working with members of the Senate to ensure swift 
consideration. 


Sincerely, 



Bob Stallman 
President 


Cc: Sen Barrasso and Sen Donnelly 
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Arizona Farm Bureau FeUeratlan 

325 South Higley Road, Suite 210 
Gilbert, Arizona 85296 


April 29, 2015 

The Honorable Jim Inhole 
Chairman 

Senate Committee on Environment and Public Works 
205 Russell Senate Office Building 
Washington, DC 20510 

The Honorable Barbara Boxer 
Ranking Member 

Senate Committee on Environment and Public Works 
1 12 Hart Senate Office Building 
Washington, DC 20510 

Dear Chairman Inhofe and Ranking Member Boxer: 

The Arizona Fann Bureau strongly supports the Federal Water Quality Protection Act. 

Our farm and ranch members have many, significant concerns about the rule jointly proposed by 
the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers 
(Corps) to redefine “waters of the U.S.” under the Clean Water Act and how it will negatively 
impact their ability to grow crops and raise livestock. The Federal Water Quality Protection Act 
works to address significant flaws in the proposed WOTUS rule and requires the development of 
a new proposal after the agencies have engaged in meaningful stakeholder consultation. Timing 
is critical, as the sooner Congress acts, the sooner the agencies can re-craft a rule that more 
accurately reflects the will of Congress while respecting the concerns of all affected parties. 
Additionally, by acting before a rule is final. Congress can provide the best opportunity and path 
to ensure that a final rule is practical, reflects Congressional intent, and safeguards 
environmental benefits. 

We further support this legislation because it establishes sound principles to guide the agencies’ 
action on a “waters of the U.S.” rule so that the final result reflects the statutory limits created by 
Congress. This legislation guides the agencies with regulatory principles that, when followed, 
will achieve greater balance and generate more widespread acceptance of the final provisions. 

We urge you to give strong support and quick consideration to the Federal Water Quality 
Protection Act. 

Sincerely, 



Kevin Rogers, President 
Arizona Farm Bureau Federation 
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April 30, 2015 

The Honorable James Inhofe 
Chairman 

Committee on the Environment and Public Works 
The U.S. Senate 
Washington, D.C. 20510 

Dear Chairman Inhofe: 

The Portland Cement Association (PCA) appreciates the leadership you and your colleagues on the 
Senate Committee on the Environment and Public Works are demonstrating in promoting policies that 
balance environmental stewardship and a healthy economy. PCA represents 27 U.S. cement companies 
operating 82 manufacturing plants in 35 states. Collectively, these companies account for 
approximately 80% of domestic cement-making capacity, with distribution centers in all 50 states. 

Cement makers share your committee’s concerns regarding the U.S. Environmental Protection Agency’s 
(EPA) and the Corps of Engineers’ (Corp.) proposed rule redefining “waters of the U.S.” under the 
Clean Water Act. Our concerns are based on the expansive effects it will have on the Agencies’ 
regulatory authorities - effects which go well beyond Congressional direction and Supreme Court 
holdings. They are also based on the fact that the rule will add significant costs to our plant operations 
with little environmental benefit. 

On numerous occasions PCA has urged EPA and the Corps to withdraw the proposed rule and to work 
with state and local officials and stakeholders to develop a proposal that respects the jurisdictional 
limitations that have been imposed by Congress and affirmed by the Supreme Court. The procedural 
requirements contained in “Federal Water Quality Protection Act of 2015 initiate a process that will 
achieve this balance, while ensuring environmental protection. Additionally, we appreciate the fact that 
the legislation outlines helpful parameters to guide federal regulators in crafting a balanced rule. 

Cement makers applaud your committee’s leadership and the bipartisan efforts of Senators Barrasso and 
Donnelly in offering the “Federal Water Quality Protection Act of 2015.” If you have any questions or 
need more information, please contact me. 

Very truly yours, 



James G. Toscas 

President and Chief Executive Officer 


Copy: Members of the Committee on the Environment and Public Works 
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STEVEN n. TANGER, TSngof Fnelory Outlet Centera, Inc. 

0- WILLIAM s TAUBMAN. Tauaman Caniers, inc 
DOUGLAS H. TILSON. Expreas, Inc, 

STEVEN G, VITTORIO. Piudantlal Real Estate investors 
MARCUS WILD, SES Spar European Shopping Centres 
DAVID ZOSA.Ga|), Inc. 

EX-OFFICIO PAST CHAIRMAN 
DREW ALEXANDER, HoiisiOn.TX 
RALPH BIERNBAUU. Palm Seech, FL 
J LORNEBRAITHWAirE.ThOrhtiLON 
JOHN L 6UCKSBAUM, CRX, CSM, Oiicago, IL 
JAMES R. BULLOCK, CSM. CarnpPeiiviiie. ON 
MARY LOU FIALA. Edivaids, CO 
KEMPER FREEMAN. jR., Salievue. WA M G. 

(BUDDY) HERRING, JR , Dallas, TX 
DAVID E HOCKEfl, CRX. CSM, Owensboro. KY 
STEPHEN R KARP. Newipn. MA 
CHARLES a. lEHOVfTZ.cnaitanooga, TN 
REBECCAL. MACCARDINi, CMO. Atm Arbor, Ml 
JAMES E, MAURIN, CRX, CSM, Co.inslon. LA 
KAIKLCENM NELSON, Cadathursi, NY 

• GARY D HAPFAFOftr, CRX. CMO, CSM. CLS, CDP Mclaari, VA 
JOHN H (LEINiNGA, Jl! , CRX, CSM, San Francisco, CA 
MALCOLM R BILEV, Lo9 Angeioa, CA 

JOHNT RIOHDAN, COlUil, MA 
MEL SEM0LER, SI, Pelersbutg, FI. 

RiCHARD 3 SOKOLOV, Youngstown, OH 
RENE TflfMBi AY. CRX, Hong Kong 
KENNETH L TUCKER, Highiarid Park, )L 
ROBERT i. WARD, Phoenin.AZ 
NE!L R WOOD, Toronw. ON 

• Execulive Committee 
cpasi Chairman 


The Honorable James Inhofe 
Chairman 

Senate Environment and Public 
Works Committee 
Washington, D.C. 20510 


The Honorable Barbara Boxer 
Ranking Member 
Senate Environment and Public 
Works Committee 
Washington, D.C. 20510 


Dear Chairman Inhofe and Ranking Member Boxer: 

The International Council of Shopping Centers (ICSC) writes to endorse S. 1140, The 
Federal Water Quality Protection Act. ICSC expresses its thanks for your close 
examination of the impacts of the proposed joint rulemaking by the U.S. Environmental 
Protection Agency (EPA) and the Army Corps of Engineers (Corps) to change the scope 
of federal jurisdiction under the Clean Water Act (CWA). 

Founded in 1957. ICSC is the premier global trade association of the shopping center 
industry. Its more than 63,000 members in over 100 countries include shopping center 
owners, developers, managers, investors, retailers and brokers, as well as public 
officials. Recognizing the need for a clean environment and the benefits that it brings 
to communities, ICSC members have a vested interest in preserving and protecting our 
nation's land and water resources. As environmental stewards, shopping center 
developers construct vital business districts and help create thriving communities while 
maintaining, protecting and enhancing our natural resources. 

ICSC is appreciates the decades of partnership between federal, state, and local 
governments to achieve the objectives of the CWA. S. 1140 requires EPA and the Corps 
engage in meaningful consultation with relevant state and local officials to formulate 
recommendations for a consensus regulatory proposal that would identify the scope of 
waters to be covered under the CWA, and those waters to be reserved for the states to 
determine how to regulate. 

In light of the significant impacts that this rule will have on job creation in industries 
such as real estate, construction, and transportation and Infrastructure, the importance 
of getting the rule "right" cannot be overstated. S. 1140 makes significant strides in 
avoiding costly and burdensome new rules for property owners and the stale and local 
partners that have provided a legacy of precise guidance for the regulated community. 
Thank you for your leadership on this important issue. 



Abigail G. Jagoda 

Director. Federal Government Relations 
International CourKil of Shopping Centers 


imernationa! Council of Shopping Centers 

555 12* SL, N.W. Suite 660, Washington, D.C, 20004 
+1 202-626-1400 • Fax; +1 202-626-1418 • www.icsc.org 
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tSm OKULHOMO. FARM BVRERV 

2501 N STILES • OKLAHOMA CITY, OK 73105-3126 • (405)523-2300 


April 30, 2015 

The Honorable Jim inhofe 
Chairman 

Senate Environment and Public Works Committee 
205 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Inhofe, 

On behalf of Oklahoma’s largest agricultural organization, thank you for your leadership in introducing 
the Federal Water Quality Protection Act. We are gratified to see the Senate take action on this 
important issue. As you know, Oklahoma Farm Bureau members have significant concerns about the 
rule jointly proposed by the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers (Corps) to redefine "waters of the U.S." under the Clean Water Act. 

The Federal Water Quality Protection Act addresses significant flaws in the proposed WOTUS rule and 
requires the development of a new proposal after the agencies have engaged in meaningful stakeholder 
consultation. We applaud this legislation because it establishes sound principles to guide the agencies' 
action on a "waters of the U.S." rule so that the final result reflects the statutory limits created by 
Congress. 

We believe that adoption of this common-sense legislation will ultimately ensure protection of private 
property rights for Oklahoma's farmers and ranchers, while safeguarding the quality of our Nation's 
waters. 

Thank you for your consideration in this matter. 

Sincerely, 


Tom Buchanan 
President 


cc: Oklahoma Farm Bureau Board of Directors 
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KANSAS FARM BUREAU 

The Voice of Agriculture 


3627 KFB Pinio. Manhattan, Kansas 66503-8508 « 785-587-6000 • Fax 785-587-6602 

Office of the President 


wvAv.kfb.org 


April 29, 2015 


The Honorable Jim inhofe 
Chairman 

Senate Committee on Environment and Public 
Works 

205 Russet! Senate Office Building 
Washington, DC 20510 

The Honorable Pat Roberts 
Chairman 

Senate Committee on Agriculture, Nutrition and 
Forestry 

109 Hart Senate Office Building 
Washington, DC 20510 


The Honorable Barbara Boxer 
Ranking Member 

Senate Committee on Environment and Public 
Works 

112 Hart Senate Office Building 
Washington, DC 20510 

The Honorable Debbie Stabenow 
Ranking Member 

Senate Committee on Agriculture, Nutrition and 
Forestry 

731 Hart Senate Office Building 
Washington, DC 20510 


Dear Chairman Inhofe, Ranking Member Boxer, Chairman Roberts and Ranking Member Stabenow: 

Kansas Farm Bureau strongly supports the Federal Water Quality Protection Act and is committed to 
working with the bill's cosponsors to urge its swift consideration by the Senate. 

Kansas Farm Bureau has been a vocal opponent of the Environmental Protection Agency (EPA) and U.S. 
Army Corps of Engineers (Corps) proposed joint rule to redefine "waters of the U.S." under the Clean 
Water Act. The Federal Water Quality Protection Act addresses many of our concerns and, significantly, 
requires the agencies to hold substantive meetings with the industries and civic entities affected by the 
proposed WOTUS rule, 

Prompt action on the bill will allow EPA and the Corps to re-draft the proposed rule to reflect our 
concerns and Congressional intent and ensure the final rule is practical and environmentally sound. 

The legislation gives sound guidance to the agencies so that a final "waters of the U.S." rule reflects 
Congress' statutory limits and regulatory principles that will achieve greater balance and prompt more 
widespread acceptance of the final rule. 

Kansas Farm Bureau urges strong support for and quick consideration of the Federal Water Quality 
Protection Act. 

Sincerely, 

Richard Fefts 
President 



139 


May 18.2015 


Honorable James Inhofe 
Chairman 

Committee on Environment and Public Works 
410 Dirksen Senate Office Building 
Washington, D.C. 20515 

Honorable Daniel Sullivan 
Chairman 

Subcommittee on Fisheries, Water, and Wildlife 
410 Dirksen Senate Office Building 
Wtishington, D.C. 20515 


Honorable Barbara Boxer 
Ranking Member 

Committee on Environment and Public Works 
456 Dirksen Senate Office Building 
Washington, D.C. 20515 

Honorable Sheldon Whitehouse 
Ranking Member 

Subcommittee on Fisheries, Water, and Wildlife 
456 Dirksen Senate Office Building 
Washington, D.C. 20515 


Dear Senators, 

The undersigned organizations represent cattle producers across the country. We urge your support of S. II 40, 
the Federal Wafer Quality Protection Act. This legislation would require the U.S. Environmental Protection 
Agency (EPA) and the U.S. Army Corps of Engineers (Corps) to withdraw the Hawed “waters of the U.S.” 
(WOTUS) rule and develop a new proposed rule with input from stakeholders and direction from Congress, 

As strong stewards of the land we manage, we are deeply concerned about the rulemaking jointly proposed by 
EPA and the Corps to redefine WOTUS under the Clean Water Act. 

There is significant disagreement between the federal agencies, the states, local governments, and the regulated 
community about the scope and effect of the rulemaking. The introduction of S. 1140 follows months of 
respectful urging of EPA and the Corps to withdraw the proposed rule and work with these stakeholders to 
develop a proposal that respects the jurisdictional limitations imposed by Congress and affirmed by the U.S. 
Supreme Court. 

We commend the language in S. 1140 which sets parameters for ftirther agency action on a WOTUS rule so 
that the final result reflects congressional intent. By requiring EPA and the Corps to withdraw the proposed 
rule, S. 1 140 appropriately initiates a process that will further protect our nation’s environmental assets, assure 
our ability to engage in robust economic activity, and earn broad support from state and local officials and the 
regulated community. We urge you to vote for passage of S. 1 140, the Federal Water Quality Protection Act, 
and to oppose any amendments that would weaken the legislation. 

Sincerely, 

National Cattlemen’s Beef Association 
Public Lands Council 


Alabama Cattlemen's Association 
Arizona Cattle Feeders Association 
Arizona Cattle Growers' Association 
Arkansas Cattlemen's Association 
California Cattlemen's Association 
Colorado Cattlemen's Association 
Colorado Livestock Association 
Florida Cattlemen's Association 
Georgia Cattlemen's Association 
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Hawaii Cattlemen's Council 

Idaho Cattle Association 

Illinois Beef Association 

Indiana Beef Cattle Association 

Iowa Cattlemen's Association 

Kansas Livestock Association 

Kentucky Cattlemen’s Association 

Louisiana Cattlemen's Association 

Michigan Cattlemen’s Association 

Minnesota State Cattlemen's Association 

Mississippi Cattlemen’s Association 

Missouri Cattlemen’s Association 

Montana Stockgrowers Association 

Nebraska Cattlemen 

Nevada Cattlemen’s Association 

New Mexico Cattle Growers Association 

New York Beef Producers' Association 

North Carolina Cattlemen's Association 

North Dakota Stockmen's Association 

Ohio Cattlemen's Association 

Oklahoma Cattlemen's Association 

Oregon Cattlemen's Association 

Pennsylvania Cattlemen’s Association 

South Carolina Cattlemen’s Association 

South Dakota Cattlemen's Association 

Tennessee Cattlemen's Association 

Texas & Southwestern Cattle Raisers Association 

Texas Cattle Feeders Association 

Utah Cattlemen's Association 

Virginia Cattlemen's Association 

Washington Cattle Feeders Association 

Washington Cattlemen’s Association 

West Virginia Cattlemen’s Association 

Wisconsin Cattlemen's Association 

Wyoming Stock Growers Association 

cc: Honorable John Barrasso 
Honorable Joe Donnelly 
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April 29, 2015 


The Honorable James Inhofe 
Chairman 

Senate Environment and Public Works Committee 
United States Senate 
Washington, DC 20510 

Dear Chairman Inhofe and Ranking Member Boxer: 


The Honorable Barbara Boxer 
Ranking Member 

Senate Environment and Public Works Committee 
United States Senate 
Washington, DC 20510 


On behalf of the nation's mayors, counties, cities and regions, we are pleased to offer our support for the 
Federal Water Quality Protection Act, sponsored by Senators John Barrasso and Joe Donnelly, which 
reartirms the federal-state-local partnership in protecting water resources. We urge the Senate Environment 
and Public Works Committee to move quickly to pass the bill. 


The Federal Water Quality Protection Act addresses our long-standing concerns with a proposed rule otfered 
by the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) last 
year to redefine the “waters of the U.S.” definition under the Clean Water Act (CWA). The proposed rule 
stems from a draft guidance document on “waters of the U.S.” that was originally released in 201 1. 

Since before the proposed rule’s publication, our groups have brought to the attention of EPA and the Corps 
legitimate concerns about the potential impacts of the proposed rule on localities. In an effort to have our 
concerns addressed, we have requested an understandable and straight-forward rulemaking process, inclusive 
of a federalism consultation, and have urged the agencies not to move forward until further analysis has been 
completed. Most recently, we outlined these concerns with the rulemaking process, as well as identified 
specific concerns with the impacts of the proposed rules on our members, in joint comments to the agencies. 
Those concerns are summarized below. 


In our view, the rulemaking process was defective on several fronts. First, throughout the rulemaking 
process, the agencies failed to consult states and localities consistent with the Executive Order 13132: 
Federalism. As defined by this order, federal agencies are required to consult with stale and local 
governments as early and often as possible before a proposed rule is developed or published in the Federal 
Register to ensure that federal rules are workable and obtainable for all levels of government. As key 
partners in our nation’s intergovernmental system who partner with federal and state governments to 
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Federal Water Quality Protection Act 

April 29, 2015 

Pg.2 


implement CWA programs, it is important that all the levels of government work together to form practical 
and workable rules and regulations that achieve our shared goals of protecting water resources, ensuring the 
safety of our communities and minimizing unnecessary delays and costs. In this case, thcU has not occuiTed. 

Second, we believe the analysis used to support the proposed rule is faulty. As proposed, the rule would 
impact all state and local CWA programs, not just the Section 404 program, which is the sole focus of the 
agencies’ Economic Analysis of Proposed Revised Definition of Waters of the U. S. that accompanied the 
proposed rule. Previous Corps guidance documents on “waters of the U.S.” clarifications have also been 
strictly limited to the Section 404 permit program. However, there is only one definition of “waters of the 
U.S.” within the CWA which must be applied consistently for all CWA programs that use the term “waters 
of the U.S.” A change to the “waters of the U.S.” definition may have far-reaching and unintended 
consequences for all CWA programs, including Section 402 National Pollutant Discharge Elimination 
System (NPDES), total maximum daily load (TMDL) and other water quality standards programs, state 
water quality certification process and Spill Prevention, Control and Countermeasure (SPCC) programs. We 
have asked the agencies to conduct a more comprehensive review of the actual costs and consequences of the 
proposed rule on these programs, which has not been done to date. 

Moreover, the agencies’ economic analysis relies on incomplete data. The limited scope of this analysis 
bases its assumptions on a narrow set of CWA data not applicable to other CWA programs. We have 
repeatedly raised concerns about the potential costs and the data points used in the analysis, which have yet 
to be addressed. 

Finally, mayors, counties, cities and regions have significant concerns with the substance of the proposed 
rule. While we agree that there needs to be a clear, workable definition of “waters of the U.S.,” we do not 
believe the proposed definition provides the certainty and clarity needed for operations at the local level. The 
proposed rule includes undefined and confusing new terms with the potential for sweeping impacts across all 
CWA programs. For example, the proposed rule extends the “waters of the U.S.” definition by utilizing new 
terms — “tributary,” “uplands,” “significant nexus,” “adjacency,” “riparian areas,” “floodplains” and 
“neighboring” — that could increase the types of public infrastructure considered jurisdictional under the 
CWA. Our groups have worked with the agencies to clarify these key icnns but have received little 
assurance about how each EPA or Corps region will interpret and implement the new definition. 

To conclude, the Federal Water Quality Protection Act requires the EPA and the Corps to work closely with 
states and local governments to develop a new proposed “waters of the U.S.” rule as partners with the federal 
government in implementing and enforcing CWA programs. The Act is consistent with our belief that states 
and localities should be consulted in meaningful ways on rules before they are formally proposed, especially 
if the rule will have a significant impact on capital costs, operations and mandates for the people we serve as 
required under federal law. 
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We thank you for your leadership on this important piece of legislation. If you have any questions, please 
contact us: Judy Sheahan (USCM) at 202-861-6775 orjsheahan@usmayors.org; Julie Ufner (NACo) at 202- 
942-4269 or jufner@,naco.org; Carolyn Bemdt (NLC) at 202-626-3101 or Bemdt@nlc.org; .Ioanna Turner 
(NARC) at 202-618-5689 or .Toanna@narc.org. 

Sincerely, 



Tom Cochran 

CEO and E.xecutive Director 
The U.S. Conference of Mayors 


Clarence E. Anthony 
CEO and Executive Director 
National League of Cities 



Matthew D. Chase 
Executive Director 
National Association of Counties 





/ ' 

/ 

Joanna L, Turner 
Executive Director 

National Association of Regional Councils 


Cc: Senator John Barrasso 
Senator Joe Donnelly 
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April 30, 2015 

The Honorable Jim Inhofe 
Chairman 

Senate Committee on Environment and 
Public Works 

205 Russell Senate Office Building 
Washington, DC 20510 

The Honorable Pat Roberts 
Chairman 

Senate Committee on Agriculture, Nutrition 
and Forestry 

109 Hart Senate Office Building 
Washington, DC 205 1 0 


The Honorable Barbara Boxer 
Ranking Member 

Senate Committee on Environment and 
Public Works 

1 12 Hart Senate Office Building 
Washington, DC 20510 

The Honorable Debbie Stabenow 
Ranking Member 

Senate Committee on Agriculture, Nutrition 
and Forestry 

73 1 Hart Senate Office Building 
Washington, DC 20510 


Dear Chairman Inhofe, Ranking Member Boxer, Chairman Roberts and Ranking Member 
Stabenow: 

The undersigned agricultural organizations would like to convey our strong support for the 
Federal Water Quality Protection Act. We are committed to working with Senators Barrasso 
and Donnelly in pressing for its swift consideration by the Senate. 

Our organizations have significant concerns about the regulatory action jointly proposed by the 
U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) to 
redefine federal jurisdiction for "waters of the U.S.” under the Clean Water Act. The Federal 
Water Quality Protection Act addresses significant flaws in the proposed WOTUS regulation and 
requires a more comprehensive regulatory proposal after the agencies have fully engaged in 
meaningful stakeholder consultation and administrative procedures. The sooner Congress acts, 
the sooner the agencies can re-craft a rule that more accurately reflects the will of Congress, 
while respecting the concerns of all affected parties. By acting before the agencies’ regulation is 
promulgated, Congress can provide the best opportunity and path to ensure that a final rule is 
practical, reflects congressional intent, and ensures appropriate environmental safeguards. 

We applaud this legislation because it establishes sound principles to guide the agencies’ action 
on a “waters of the U.S.” rule so that the final result reflects the statutory limits created by 
Congress and ensures proper administrative procedures are followed. This legislation guides the 
agencies with regulatory principles that, when followed, will achieve greater balance and 
generate more widespread acceptance of the final provisions. We urge you to give strong support 
and quick consideration to the Federal Water Quality Protection Act. 

Sincerely, 


Agri-Mark, Inc. 
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American Agri-Women 

American Farm Bureau Federation 

American Horse Council 

American Soybean Association 

American Sugar Alliance 

Arkansas Pork Producers Association 

Association of Texas Soil and Water Conservation Districts 

Colorado Pork Producers Council 

Dairy Producers of New Mexico 

Dairy Producers of Utah 

Earthmoving Contractors Association of Texas 

Exotic Wildlife Association 

Georgia Pork Producers Association 

GROWMARK, Inc. 

Idaho Dairymen's Association 

Illinois Pork Producers Association 

Independent Cattlemen's Association of Texas 

Indiana Pork Producers Association 

Iowa Pork Producers Association 

Kansas Agribusiness Retailers Association 

Kansas Grain and Feed Association 

Kansas Pork Association 

Kentucky Pork Producers Association 

Michigan Pork Producers Association 

Milk Producers Council 

Minnesota Agri-Women 

Minnesota Pork Producers Association 

Missouri Cattlemen's Association 

Missouri Corn Growers Association 

Missouri Dairy Association 

Missouri Pork Association 

Missouri Soybean Association 

National Ali-.Iersey 

National Association of State Departments of Agriculture 

National Association of Wheat Growers 

National Cattlemen's Beef Association 

National Chicken Council 

National Corn Growers Association 

National Cotton Council 

National Council of Farmer Cooperatives 

National Pork Producers Council 

National Sorghum Producers 

National Turkey Federation 

Nebraska Pork Producers Association, Inc 

North Carolina Pork Council 

Northeast Dairy Farmers Cooperatives 
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Oklahoma Pork Council 
Oregon Dairy Farmer's Association 
Riverside & Landowners Protection Coalition 
Select Milk Producers, Inc. 

South Dakota Pork Producers Council 
South East Dairy' Farmers Association 
South Texans' Property Rights Association 
South Texas Cotton & Grain Association 
Southwest Council of Agribusiness 
St. Albans Cooperative Creamery Inc. 

Sugar Cane Growers Cooperative of Florida 

Texas Cattle Feeders Association 

Texas Forestry Association 

Texas Pork Producers Association 

Texas Pork Producers Association 

Texas Poultry' Federation 

Texas Seed Trade Association 

Texas Sheep & Goat Raisers Association 

Texas Wheat Producers Association 

Te.xas Wine and Grape Growers 

U.S. Cattlemen's Association 

U.S. Poultry & Egg Association 

United Egg Producers 

USA Rice Federation 

Virginia Agribusiness Council 

Virginia Pork Council, Inc, 

Virginia Poultry Federation 
Virginia State Dairymen's Association 
Vocational Agriculture Teachers Association 
Washington State Dairy Federation 
Western Peanut Growers Association 
Western United Dairymen 
Wisconsin Pork Association 
Wyoming Ag-Business Association 
Wyoming Crop Improvement Association 
Wyoming Wheat Growers Association 

Cc: Sen. Barrasso and Sen. Donnelly 
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April 30, 2015 

Honorable James Inhofe 
Chairman 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Honorable Barbara Boxer 
Ranking Member 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C, 20510 

Dear Senators Inhofe and Boxer: 

The Waters Advocacy Coalition (WAC) strongly supports the Federal Water Quality Protection 
Act and urges swift action by the Senate to approve the bill. WAC is committed to working with 
the legislation’s sponsors. Senators Barrasso and Donnelly, to advance that objective. 

WAC is a broad coalition representing the nation’s construction, real estate, mining, agriculture, 
transportation, forestry, manufacturing, and energy sectors, as well as wildlife conservation and 
recreation interests. WAC supports the Federal Water Quality Protection Act because it offers an 
excellent glide path to a revised “waters of the U.S.” (WOTUS) rule that will improve the quality 
of the nation’s navigable waters, ensure the ability of all Americans to engage in robust 
economic activity, and earn broad support from state and local officials and the regulated 
community. 

There is significant disagreement between the U.S. Environmental Protection Agency (EPA) and 
the U.S. Army Corps of Engineers (Corps) and the states, local governments, and the regulated 
community about the scope and effect of the WOTUS rule jointly proposed and soon to be 
finalized by EPA and the Corps. The procedural requirements contained in the bill, together 
with the substantive guidance that has been incorporated based, in large part, on public 
commitments made by the agencies, will allow EPA and the Corps to finalize a rule that achieves 
the appropriate clarity and certainty sought by all sides of the WOTUS issue. 

EPA has characterized the WOTUS rulemaking as important with long lasting effects. Thirty- 
seven states have voiced strong opposition to the rule, including 27 states that joined the national 
organizations of mayors, cities and county officials in asking EPA to withdraw the rule and start 
over. Congress should act now to ensure that the rulemaking is done well and that the many 
concerns expressed about the proposed rule are properly addressed within the jurisdictional 
limitations imposed by Congress and affirmed by the U.S. Supreme Court. 
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Accordingly, we will urge your Senate colleagues to cosponsor and vote “yes” on the Federal 
Water Quality Protection Act. 

Sincerely, 

Agricultural Retailers Association 

American Exploration & Mining Association 

Association of American Railroads 

American Farm Bureau Federation 

American Forest & Paper Association 

American Gas Association 

American Petroleum Institute 

American Public Power Association 

American Road & Transportation Builders Association 

American Society of Golf Course Architects 

Associated Builders and Contractors 

The Associated General Contractors of America 

Association of American Railroads 

Association of Equipment Manufacturers (AEM) 

Association of Oil Pipe Lines 

Club Managers Association of America 

Corn Refiners Association 

CropLife America 

Edison Electric Institute 

Federal Forest Resources Coalition 

The Fertilizer Institute 

Florida Sugar Cane League 

Foundation for Environmental and Economic Progress (FEEP) 

Golf Course Builders Association of America 

Golf Course Superintendents Association of America 

The Independent Petroleum Association of America (IPAA) 

Industrial Minerals Association - North America 
International Council of Shopping Centers (ICSC) 

International Liquid Terminals Association (ILTA) 

Interstate Natural Gas Association of America (INGAA) 

Irrigation Association 

NAIOP, the Commercial Real Estate Development Association 

National Association of Home Builders 

Leading Builders of America 

National Association of Manufacturers 

National Association of REALTORS® 

National Association of State Departments of Agriculture 
National Cattlemen's Beef Association 
National Club Association 
National Corn Growers Association 
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National Cotton Council 

National Council of Farmer Cooperatives 

National Golf Course Owners Association of America 

National Industrial Sand Association 

National Mining Association 

National Multifamily Housing Council 

National Oilseed Processors Association 

National Pork Producers Council (NPPC) 

National Rural Electric Cooperative Association 
National Stone, Sand and Gravel Association (NSSGA) 
Portland Cement Association 
Public Lands Council 

Responsible Industry for a Sound Environment (RISE) 

Southern Crop Production Association 

Southeastern Lumber Manufacturers Association 

Sports Turf Managers Association 

Texas Wildlife Association 

Treated Wood Council 

U.S. Chamber of Commerce 

cc: Honorable John Barrasso 
Honorable Joe Donnelly 
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Senator Sullivan. Senator White house, do you have anything 
else you would like to submit for the record? 

Senator Whitehouse. I have a closing comment if I may. 

Senator Sullivan. Yes. 

Senator Whitehouse. The Clean Water Act and clean water reg- 
ulation has, for always since back when it was a common law doc- 
trine and through the establishment by Congress of the Clean 
Water Act and through the EPA’s administration of that law, had 
the purpose of defending the downstream recipient of upstream 
waste, pollution and bad disposal. That really is at the heart of 
what we need to do. 

I am from Rhode Island. We are a downstream State. Coastal 
States are downstream States. While I appreciate Ms. Metzger’s 
concern for the well being of the waterways of Kansas, the idea 
that as a downstream sovereign State, I have to depend on what 
another State does in order to protect the waters that flow through 
me is inconsistent with the entire history of clean water regulation. 

I love Massachusetts. They are our neighboring State. Most of 
our rivers start in Massachusetts, but the idea that I, as Rhode Is- 
land, would be comfortable allowing the Massachusetts Depart- 
ment of Environmental Protection or the Massachusetts agricul- 
tural agency be the only agency that has a word to say about how 
the waters of Rhode Island, how Narragansett Bay, how my ripar- 
ian users are treated, makes no sense. That is not acceptable. 

That is not proper federalism. It is not why we set up the Eed- 
eral Government to begin with. 

To me, the notion that the U.S. Government has no role in pro- 
tecting a downstream State and its members from upstream pollu- 
tion is an extraordinary idea. It is an extraordinary idea. 

What often goes overlooked here is that those of us who want the 
environmental protection here are actually giving up a fair amount 
in this EPA rule as Professor Parenteau has said and as many ob- 
servers have noted to the problem of under inclusion and over in- 
clusion by this regulation. 

There is probably going to be error but there is going to be error 
on both sides. When you look at some of the agricultural activities 
and their capacity for pollution, which we are not protected from, 
when we look at the capacity of particular types of storm bursts we 
are seeing in New England, to wash that sort of stuff down predict- 
ably, foreseeably, to have an effect on our downstream users, I 
wish Mr. Lemley was in Rhode Island because we have great wa- 
ters too, but he is very concerned, as our many people, about what 
the upstream use is. 

There has to be a method by this. There has to be a role for EPA, 
stuff that foreseeably is going go to flow into downstream waters 
has to be protected against in some way, even if it is only intermit- 
tent flow. 

If you know every September the big storms come through and 
are going to wash all that junk down into the next State’s waters, 
that next State needs some place to go. Because State interests will 
always put the interest of their home State industries first, it is not 
adequate for our coastal States to count on that. 

I want to make sure that point is clear in the record. There are 
downstream States that need protection and there is very substan- 
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tial under inclusion in the proposed rule as well. There is very sig- 
nificant pollution that will still he permitted without regulation at 
all to harm downstream users under the proposed rule. We are con- 
cerned about that as a downstream State. 

I thank all the witnesses and I thank the Chairman for the hear- 
ing. 

Senator Sullivan. I have one final comment. 

I think Senator Whitehouse raises an important point. I do think 
key elements of S. 1140 actually address the downstream issue. We 
can continue to work on that. 

Let the record reflect that I will leave the record of this hearing 
open for ten additional calendar days in order for additional com- 
ments to be submitted. 

The hearing is now adjourned. Thank you very much. 

[Whereupon, at 11:34 a.m., the subcommittee was adjourned.] 

[An additional statement submitted for the record follows:] 

Statement of Hon. James M. Inhofe, U.S. Senator 
FROM THE State of Oklahoma 

I am very pleased to be an original cosponsor of the Federal Water Quality Protec- 
tion Act. Let me explain why this bipartisan legislation is so incredibly important. 

Last April, EPA and the Corps of Engineers proposed a rule that would signifi- 
cantly expand Federal control over land and water by expanding the definition of 
“waters of the United States” under the Clean Water Act. 

Claiming that this definition imposes no costs on State and local governments or 
small businesses, EPA and the Corps chose to ignore the laws and Executive Orders 
that would have required them to develop the proposed rule in partnership with 
States and after evaluating local government and small business impacts. 

Instead, they wrote it behind closed doors. The result was a disaster and the pro- 
posed rule was roundly criticized by States, local governments, small businesses, 
farmers, and many others. 

EPA’s response to this criticism is very telling. Rather than withdrawing their 
proposal and starting over with the input of farmers, small businesses, local govern- 
ments and States, EPA went into campaign mode. 

EPA held over 400 meetings and calls. However, instead of acknowledging legiti- 
mate concerns, EPA’s outreach effort was focused on convincing people that EPA 
knows best. For some audiences, their message was: “The sky is falling. Without 
this rule, we can’t protect your drinking water.” For other audiences, particularly 
farmers, the message was: “Don’t worry; the rule will not change anything.” 

Despite all this outreach, EPA has still not responded to legitimate questions 
raised by State and local governments and others. In fact, we submitted questions 
to Administrator McCarthy on February 24 and after 3 months we still have not 
received her responses. 

At our February 4 hearing on the rule, EPA Administrator McCarthy told Con- 
gress they would make changes to address concerns, but she also told us that the 
substance of the final rule would not be significantly different from the proposal. 
It is clear that no amount of questions or concerns is going to change their minds 
and Congress needs to provide some direction. 

Our legislation does not allow the rule to forward in its current form. EPA and 
the Corps of Engineers will have to go back and comply with the laws and Executive 
Orders that are designed to improve regulations and report to Congress on how they 
met those obligations. 

The legislation does not write the rule for them. It does not address every water 
body that might be regulated by the Federal Government or left to State regulation. 

But, we do set forth some principles and guidelines for EPA and the Corps to fol- 
low when they rewrite the rule. 

Importantly, the bill tells EPA and the Corps that they need to focus on water 
bodies. Not puddles, ditches, groundwater, and overland sheet flow. 

They also need to focus on the ability of water pollution to reach navigable water. 
This means they cannot use the movement of birds, animals and insects, or nature’s 
water cycle to create Federal control over land and water. EPA may say that all 
water is connected, but that does not support Federal regulation. 
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By introducing this bill together, both Republicans and Democrats want to make 
sure that ERA and the Corps actually listen to States, local governments and other 
stakeholders, keep their promises, and issue a regulatory definition of “waters of the 
United States” that recognizes that Congress did not give the Federal Government 
control over all water. 

I look forward to hearing your thoughts on this legislation. 

[Additional material submitted for the record follows:] 
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The National Stone, Sand and Gravel Association (NSSGA) appreciates the opportunity 
to submit testimony to the Senate Committee on Environment and Public Works ‘‘Legislative 
Hearing on S. 1 140, The Federal Water Quality Protection Act.” NSSGA fully supports this act 
and urges its swift passage. 

Aggregates producers are an essential American industry that serves as a barometer for 
the rest of the U.S. economy. Stone, sand and gravel are essential to any construction project — 
public and private. When the demand for our products is high, the nation is growing, jobs are 
being created and essential national assets are being built. If the aggregates industry is doing 
well, America is doing well. 

NSSGA members are deeply concerned that if finalized, the Environmental Protection 
Agency and the U.S. Army Corps of Engineers’ (the agencies) rule defining the scope of waters 
protected under the Clean Water Act (CWA) will be devastating to the aggregates industry and 
impact the price of aggregates and the products that they go into — like hospitals, bridges and 
highways. Because many aggregate deposits were created by water, they are often located near 
water. The rule is a dramatic expansion for the aggregates industry and will make existing and 
future operations much more difficult and costly with little or no discemable environmental 
benefit. 


Our members tuge Congress to act now, and not wait for the final rule. Once the rule is 
final, businesses, states and local officials are at risk of fines and penalties. They will have no 
recourse other than the courts. Prolonged litigation is not clarity or certainty. Two-thirds of the 
states oppose the rule, demonstrating that EPA did not fully address impacts to stakeholders. 

The effects of a final rule will be immediate and severe. Financing organizations may 
curtail loan applications and funding until the final rule’s uncertain provisions arc resolved. 
Ultimately, our members and others will postpone new project starts or halt construction, which 
will have a chilling effect on the economy. Ultimately this change could disrupt the supply of 
aggregates to our biggest customers, government agencies; thus affecting highway, airports, and 
municipal construction projects. Increased costs will be borne by taxpayers. 

It is critical that Congress act before the rule is finalized rather than repeal it via the 
Congressional Review Act (CRA). Once passed, the CRA prevents the agencies from ever 
proposing an alternative regulation unless explicitly authorized by Congress. The agencies would 
lose any future rulemaking ability, unless Congress passed another law to begin the rulemaking 
again. Instead of passing two bills in the future. Congress should just pass one now. Acting 
before a rule is final provides the best opportunity and path to ensure that a final rule is practical, 
reflects Congressional intent, and achieves environmental benefits along with the clarity and 
balance necessary for robust economic activity. 

The agencies claim this rule will provide clarity and certainty regarding federal 
jurisdiction over water, consistent with the limitations set by Congress and affirmed by the U.S. 
Supreme Court. Instead, the proposed rule uses and connects undefined terms and new 
definitions with familiar terms in a way that creates confusion and risk, while providing the 
agencies with almost unlimited authority to regulate at their discretion. 
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Our members are disappointed that after being urged repeatedly to submit comments on 
the rule (and doing so in over 200 separate instances), the agencies sent the final rule for 
interagency review so quickly they could not possibly have reviewed and addressed all million 
comments. 

Under the proposed rule, many previously non-jurisdictional areas like waters within 
floodplains, wet weather conveyances, upland headwaters, ephemeral .streams and “similarly 
situated waters” could be considered jurisdictional. Thus, nearly any area our members try to 
access is likely to be more heavily regulated, and could require additional permit conditions such 
as costly mitigation. The agencies have offered no indication of how these broad new terms will 
be implemented, creating even more uncertainty; uncertainty that this rule is intended to 
eliminate. 

Most troubling, the proposed rule includes no reference to flow, which will be 
particularly problematic for the arid west. Dry stream beds and other conveyances that may have 
water only once per decade or more could now be regulated. This is in stark contrast to the 2008 
Guidance and court directives. While the agencies have stated the final rule will fix certain 
aspects of the proposed rule, including ditches and water treatment systems, they maintain their 
authority over dry stream beds and ephemeral waters, which they have previously regulated only 
in very rare instances. We appreciate the fact that S. 1 1 40 requires that EPA exclude dry stream 
beds and other features with a remote and insubstantial connection to navigable waters. 

When our members - experts with decades of experience in the field- look at their 
existing and future sites, they estimate an increase in regulated areas of 50-100 percent. 

Obtaining a jurisdictional determination can be a significant undertaking. While jurisdictional 
determinations are good for five years, as an industry we make business decisions to buy or lease 
properties to extract aggregates for very long terms; 15 to 30 years is not uncommon. The 
companies in our industry are concerned that past understandings of what would be jurisdictional 
will now be subject to review. A change in what is considered jurisdictional can have significant 
impacts on construction material reserves, which will affect the life of facilities and delay the 
start-up of new sites. 

The agencies claim this rule change is needed because so many waters are unprotected, 
but that is not true: stales and local governments have rules that effectively manage these 
resources. For example, states and many municipalities regulate any potential negative impacts 
to storm water run-off and require detailed storm water pollution prevention plans. These plans 
are required for every project; both during construction and continuously after operations begin. 
States and local governments are best-suited to make land u.se decisions and balance economic 
and environmental benefits, which is what Congress intended. 

The agencies pride themselves on the extensive state outreach prior to releasing this 
proposed rule. However, the fact that an unprecedented two-thirds of the states have commented 
negatively on this rule demonstrates that EPA did not address their concerns in the rule. States 
and localities will bear an enormous financial burden under this rule. When states and local 
governments discuss the increased costs and delays that (see Transportation and Infrastrocture 
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Hearing Testimony ') this proposed rule will cause, they are basing their reading of the rule on a 
long history of dealing with these matters in the field. And, their concerns are exactly the same 
as that of our industry and many others. 

The agencies claim this rule is based on sound science, but it is based upon studies of 
"‘connection” not whether such connections are significant, which is what they are allowed to 
regulate. They have, in the connectivity study, answered a question no one has asked or 
disputed. Additionally, they ignored House Science Committee requests to have the Science 
Advisory Board, the group of independent scientists reviewing it, even consider the issue. 
Therefore, the results of this study will not provide a meaningful basis for the vast jurisdictional 
expansion. 

The economic analysis of the rule does not accurately reflect costs to businesses if this 
rule is finalized. It is not even close. One NSSGA member calculated that to do the additional 
mitigation for an expansion of an existing site under this rule would be more than $1 ,000,000; 
this is just for one site in an industry with about 10,000 sites across the country. Another member 
calculated that the costs for mitigation at one of their sites would jump from $200,000 to $2.75 
million under the proposed rule. Another member estimated a $30 million dollar cost to just one 
region of their company. 

If it is determined development of a site will take too long or cost too much in permitting 
or mitigation, the aggregates industry won’t move forward. That means a whole host of 
economic activity in a community will not occur-all of this in the name of protecting a dry 
stream bed with a marginal connection to navigable water. 

Taken further, a significant cut in aggregates production could lead to a shortage of 
construction aggregate, raising the costs of concrete and hot mix asphalt products for state and 
federal road building and repair, and commercial and residential construction. NSSGA estimates 
that material prices could escalate anywhere from 80 percent up to 180 percent. As material costs 
increase, supply becomes limited, which will further reduce growth and employment 
opportunities in our industry. Increases in costs of aggregates for public works would be borne 
by taxpayers, and delay of road repairs and other crucial projects. Given that infrastructure 
investment is essential to economic recovery and growth, any change in the way land use is 
regulated places additional burden on the aggregates industry that is unwarranted and would 
adversely impact aggregates supply and vitally important American jobs. 

This rule potentially will harm not only aggregates operators and the nation’s 
transportation infrastructure, but the economy as a whole, stifling the nascent economic recovery 
and further growth. To prevent these immediate and severe impacts to the economy, we urge 
Congress to pass legislation requiring withdrawal of the rule and further consultation with 
stakeholders and financial analysis before re-proposal, with clear exclusions. 
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ABOUT NSSGA 


NSSGA member companies represent more than 90 percent of the crushed stone and 70 
percent of the sand and gravel consumed atmually in the U.S., and there are more than 10,000 
aggregates operations across the United States. 

Through its economic, social and environmental contributions, aggregates production 
helps to create sustainable communities and is essential to the quality of life Americans enjoy. 
Aggregates are a high-volume, low-cost product. Due to high product transportation costs, 
proximity to market is critical; unlike many other businesses, we cannot simply choose where we 
operate. We are limited to where natural forces have deposited the materials we mine. There are 
also competing land uses that can affect the feasibility of any project. Generally, once aggregates 
are transported outside a 25-mile limit, the cost of the material can increase 30 to 100 percent. 
Because so much of our material is u.sed in public projects, any cost increases are ultimately 
borne by the taxpayer. 

Aggregates are used in nearly all residential, commercial, and industrial building 
construction and in most public works projects, including roads, highways, bridges, dams, and 
airports. Aggregates are used for many environmental purposes, including pervious pavements 
and other LEED building practices, the treatment of drinking water and sewage, erosion control 
on construction sites, and the treatment of air emissions from power plants. While Americans 
take for granted this essentia! natural material, it is imperative for construction of our 
infrastructure, homes, and for positive growth in our communities. 

The aggregates industry removes materials from the ground, then crushes and processes 
them. Hazardous chemicals are not used or discharged during removal or processing of 
aggregates. When aggregates producers are finished using the stone, sand or grave! in an area, 
they pay to return the land to other productive uses, such as residential and business 
communities, farm land, parks, or nature preserves. 

Over the past eight years, the aggregates industry has experienced the most severe 
recession in its history. This expansion of jurisdiction will have a severe impact on industry by 
increasing the costs and delays of the regulatory process, causing further harm to an industry that 
has seen production drop by 39 percent since 2006. While stone, sand and gravel resources may 
seem to be ubiquitous, construction materials must meet strict technical guidelines to make 
durable roads and other public works projects. Because many aggregate deposits were created by 
water, they are often located near water. The availability of future sources of high quality 
aggregates is a significant problem in many areas of the country and proposed changes in what is 
considered jurisdictional will make the problem worse. 

### 
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Society for Freshwater Science 

WWW. fresh water-science, org 


May 19, 2015 


The Honorable Dan Sullivan 
Chairman 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 

U.S, Senate 

Washington, D.C. 20510 


The Honorable Sheldon Whitehouse 
Ranking Member 

Subcommittee on Fisheries, Water, and Wildlife 
Committee on Environment and Public Works 
U.S. Senate 

Washington, D.C. 20510 


Re: SFS Strongly Opposes S.1140, Legislation Undermining Needed Protections for the 
Nation’s Streams, Wetlands, and Other Waters 

Chairman Sullivan and Ranking Member Whitehouse; 

The Society of Freshwater Science strongly opposes S. 1 1 40, confusingly titled the “Federal Water 
Quality Protection Act.” U is our professional opinion that S.l 140 would derail a near-final EPA 
rulemaking process to clarify the Clean Water Act. The rulemaking has the potential to clarify 
longstanding protections for millions of wetlands and headwater streams that contribute to the drinking 
water of 1 in 3 Americans, protect communities from flooding, and provide essential fish and wildlife 
habitat. 

SFS is a scientific society with more than 1 600 members from around the world whose research and 
profe.ssional activities focus on the physical, chemical, and biological structure and function of rivers and 
streams and other shallow-water ecosystems. SFS promotes and advocates the use of the best available 
science for decision-making related to freshwater ecosystems and communicates this science as necessary 
to inform the public, environmental managers, and decision makers. 

More than a century of scientific research, much of it produced by members of our Society, has 
clearly shown that headwater, ephemeral, intennitient. and small perennial streams, as well as 
lakes, wetlands, and groundwater habitats associated with these waters, are an integral part of the 
physical, chemical, biological, and ecological quality of entire river networks and their 
downstream receiving waters. Although some small streams and wetlands may not have a 
surface connection to larger water systems throu^out the year, hydrologic connectivity does 
exist and these systems in aggregate directly influence and regulate the chemical, physical, and 
biological integrity of all of the Nation’s waters. The Clean Water Act (CWA), as it is presently 
being interpreted, cannot adequately provide the means to restore and maintain the chemical, 
physical, and biological integrity of all of the Nation’s waters unless it includes headwaters and 
adjacent waters as “waters of the U.S.” Specifically, our research shows that headwaters: 

• affect chemical integrity by their capacity to uptake, retain, transform and transport 
nutrients and contaminants; 

President; Or. David L, Strayer Cary Institute of Ecosystem Sfoidies, Box AB. MiWbrook. NY 12545 USA' Phone (845) 677-5343; Fax (845)677- 
5976, 

President-Elect; Dr. Matt R. Whiles, Department of Zoology and Cenlerfor Eccric^y, Southern titiftois University, Carbondaie, IL 62901 USA; 

Phone (618) 453-7639; Fax (618) 453-2306 

Treasurer: Dr. Michael C. Swift, Biology Department, St. Olaf CoHege, 1520 St Olaf Ave,, Northfield, MN 55057 USA; Phone (507) 786-3886; 

Fax (607) 786-3968. 
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• affect the physical integrity of waterways by controlling rates of runoff, water flow, and 
sediment delivery; 

• affect the biological integrity of waterways by providing food resources, thermal refuges, 
spawning sites, nursery areas, and essential habitat for unique plants and animals, 
including numerous threatened and endangered species; 

• are often profoundly altered by human activities, to the detriment of downstream water 
bodies and the public interest; and 

• are likely to be among the first freshwater ecosystems to be affected by climate change. 

Based on this science, it would be impossible to adequately restore and maintain the chemical, physical, 
and biological integrity of the Nation’s waters without explicitly including headwater and adjacent waters 
as part of “waters of the U.S.” Further, we note that since inception of the CWA there have been 
significant improvements to water quality and the health of aquatic ecosystems of the Nation, in part due 
to the historically broad scope of protection. 

With these observations in mind, SFS supported the proposed EPA rulemaking effort to more elearly 
define the jurisdictional Waters of the United States in this rule (see our comment here ) and we 
provided comments that substantively improved the final rule. We especially complimented the United 
States Environmental Protection Agency for the thorough and rigorous process used in developing the 
science to support their rulemaking. This scientific work included one of the most comprehensive 
reviews to date, a detailed and extensive report providing the content and implications of that 
comprehensive review', commitment to a rigorous independent review process, and an additional review 
by the EPA Science Advisory Board. We praise the Agency for the scope, extent, and quality of its 
science. 

In contrast, S. 1140 does not reflect current scientific knowledge nor has it been exposed to rigorous 
independent peer review. 

Specifically, S. 1140 rejects the key scientific principles and findings of the EPA 
rulemaking, undermining the ability to protect and restore our nation’s streams, lakes, 
rivers, wetlands and bays. It is our professional opinion, that as a result of S. 1 140: 

• Many streams would be harder to protect. The bill would include streams identified 
in a uses data set that, among other limitations, doesn’t generally pick up streams that 
are less tlian a mile long. The bill neglects inclusion of additional streams, requiring a 
showing that pollutants from any single stream reach would degrade water quality in a 
navigable waterway. This ignores the volumes of research produced by freshwater 
scientists clearly demonstrating the connectivity and importance of small intermittent 
streams to water quality. 

• Wetlands bordering tributary streams would also be hard to protect - the bill 
appears to require a wetland-by-wetiand analysis of their capacity to prevent pollutants 
moving into navigable waterways. Research by freshwater scientists clearly defines the 
importance of adjacent wetlands to water quality and the importance of the entire 
watershed context. 

• So-called “isolated” waters would not be protected. The bill would exclude any 
“isolated pond, whether natural or manmade,” and would only allow the protection of 


' U.S, Environmental Protection Agency (USEPA), 2013. Connectivity of Streams and Wetlands 
to Downstream Waters: A Review and Synthesis of the Scientific Evidence. US Environmental 
Protection Agency, Washington, D.C. EPAf600/R-11/098B. 
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wetlands that are “next to” other protected waterways. The effect of these exemptions 
would be to allow waste into wetlands or ponds, even with substantial groundwater 
connections to other waterways, and even if they help keep downstream waters safe and 
clean by trapping flood water or filtering out pollution. Again, work by freshwater 
scientists has shown that the connection of isolated wetlands through intermittent surface 
and groundwater flowpaths is integral to the quality of downstream waters. 

In addition, SFS has the following concerns about the bill: 

• S. 1140 appears to exclude certain long-protected water bodies by narrowly defining 
"body of water" to ignore many man-made tributaries, even where they essentially 
function as natural streams, and even though such waters have significant impacts 
on downstream waters. 

• The bill rejects jurisdiction based on the u.se of waters by fish, wildlife, or any 
“organism,” despite the science and the law supporting protections based on biological 
factors, such as for waters providing fish spawning grounds. This rule seems to directly 
contradict the very preamble of the Clean Water Act to protect and restore physical, 
chemical, and biological integrity [emphasis added]. 

• The bill ignores the science and the law supporting protections based on physical 
factors, such as for upstream waters contributing to or helping abate downstream 
flooding 

• The bill rejects the strong science affirming that the collective function of these 
waters is closely related to downstream water quality. 

And, most importantly, as members of the scientific community and advocates for the u.se of 
sound science in decision-making, a requirement of government agencies set by the US 
legislative and executive branches, we are most concerned about the following: 

• The conclusions in S, 1 140 are contrary to the weight of scientific evidence. They 
are not based on sound science. 

• The recommendations and assertions in the bill have not been exposed to scientific 
peer review. 

We are on the verge of securing a scientifically sound Clean Water Rule that will bolster the effectiveness 
of the Clean Water Act in maintaining and restoring our nation’s waters. We urge Congress to support the 
agencies’ final Clean Water Rule, respecting decades of robust scientific literature that demonstrate the 
critical role of aquatic systems and clarifying and restoring longstanding protections for these vital waters 
by clarifying their coverage under the Clean Water Act 

Respectfully, 


David Strayer, Ph.D, 

President, Society for Freshwater Science 

cc: Administrator McCarthy, Environmental Protection Agency 

Asst. Secretary Darcy, United States Army Corp of Engineers 
Secretary Vilsack, United States Department of Agriculture 
Secretary Jewell, United States Department of Interior 
Chair Goldfuss, Council on Environmental Quality 
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May 20, 2015 


The Honorable James Inhofe 

Chairman, Committee on Environment and Public Works 
United States Senate 
Washington. D.C. 20510 

The Honorable Barbara Boxer 

Ranking Member, Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Chairman Inhofe and Ranking Member Boxer: 

The American Chemistry Council (ACC) supports S. 1 140, the Federal Water Quality Protection 
Act, and encourages the Senate to approve the bill. We applaud the efforts ot its cosponsors. 
Senators Barrasso and Donnelly, and are committed to working with them to secure its approval. 

ACC represents the leading companies engaged in the business of chemistry. ACC members 
apply the science of chemistry to make innovative products and services that make people's lives 
better, healthier arid safer. The business of chemistry is an $812 billion enterprise and a key 
element of the nation’s economy. It is the nation’s largest exporter, accounting for twelve percent 
of all U.S. exports. 

As proposed, the nilemaking by the U.S. Environmental Protection Agency (“EPA”) and the 
U.S. Army Corps of Engineers (“Corps”) to define their jurisdiction under the Clean Water Act 
(“waters of tlie U.S.” rulemaking) would vastly expand these agencies’ authority over a number 
of water systems that, for a variety of geographic and structural reasons, have been considered 
non-jurisdictional and should remain as such. Aside from yielding little to no environmental 
benefit, ajurisdictional determination for these systems would trigger a host of regulatory 
compliance requirements that must be justified with robust environmental and scientific 
considerations, Unfortunately, the “waters of the U.S.” proposal fails that test. 

Many of our industry’s facilities rely on the use of systems like cooling water canals, firewater 
ponds, stomivvater retention ponds, barge canals, and manmade ditches as part of their plants’ 
internal infrastructure. Often, these systems lack any connection to navigable waters and should 
remain non-jurisdictional. Re-classilfying them as “waters of the U.S.” would impose a multitude 
of burdensome and unnecessary compliance requirements on these facilities, including expensive 
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and time-consiuning re-pennittiog periods, potentially leading to substantia! modification (in 
some cases complete shutdown) of efficient management practices currently in use. 

The Federal Water Quality Protection Act (S. 1 140) represents an important step forward in 
remedying many of the most serious concerns present in the “waters of the U.S,” rulemaking. 

The legislation provides the agencies much-needed technical guidance in determining which 
streams and wetlands should - or should not -be designated “waters of the U.S.” 

S. 1140 helps reduce ambiguity' and clarify the rulemaking by creating definitive - although non- 
exhaustive - lists of what should and should not be considered “waters of the U.S.” for 
jurisdiction purposes. The bill would ensure that the agencies’ jurisdiction is properly established 
by covering only those connections between waterways that can be scientifically justified; that is, 
those connections that are quantifiable and statistically valid for each geographic area. The bill 
also provides a pathway for the agencies to improve collaboration with states and local 
governments in order to enhance clarity and certainty in the rulemaking. With 37 states having 
voiced some degree of opposition during the notice-and-comment period, the collaboration 
requirement would give EPA an opportunity to more folly address serious concerns and make 
significant changes to the rule where needed. 

Any clarification of CWA Jurisdiction should be supported by a sound scientific basis and 
adequate consideration of concerns from all those affected, including states and stakeholder 
groups. Since the current “waters of the U.S.” rulemaking falls well short of those goals, it 
should be revised accordingly before EPA moves forward. 

ACC strongly urges you to vote “yes” on S. 1 140, the Federal Water Quality Protection Act. 
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S. 1140 Federal Water Quality Protection Act Summary 

EPA and the Corps of Engineers have proposed to expand the scope of federal authority 
over land and water to encompass all water in a flood plain, manmade water management 
systems, and water that infiltrates into the ground or moves overland, and any other water 
that they decide has a "significant nexus” to downstream water based on use by animals, 
insects and birds and water storage considerations, shifting the focus of the Clean Water 
Act from water quality protection and navigable waters to habitat and water supply. 

To address these concerns and to ensure protection of water for communities across the 
country, the Federal Water Quality Protection Act directs the agencies to issue a revised 
proposal that adheres to the following principles- 

The Federal Water Pollution Control Act is an Act to protect traditional navigable waters 
from water pollution. 

Waters of the U.S. under that Act should include 

o Traditional navigable waters and interstate waters. 

o Streams identified on maps at the scale used by EPA to identify potential sources of 
drinking water. 

o Streams with enough flow to carry pollutants to a navigable water, based on a 
quantifiable and statistically valid measure of flow for that geographic area, and 
o Wetlands situated next to a water of the United States that protect water quality by 
preventing the movement of pollutants to navigable water, 
o Areas unlawfully filled without a required permit 
Waters of the U.S. should not include 

o Water that is located below the surface of the land, including soil water and 
groundwater. 

o Water that is not located within a body of water (e.g., river, stream, lake, pond, 
wetland), including channels that have no bed, bank or ordinary high water mark or 
surface hydrologic connection to traditional navigable waters, 
o Isolated ponds. 

o Stormwater and floodwater management systems, 
o Wastewater management systems. 

o Municipal and industrial water supply management systems, 
o Agricultural water management systems. 

o Streams that do not have enough flow to carry pollutants to navigable waters, 
o Prior converted cropland. 

o Areas lawfully filled pursuant to a permit or areas exempt from permitting. 

In identifying waters of the U.S., the agencies are directed that the following do not provide 
a basis for asserting federal control- 

The use of a body of water by an organism, including a migratory bird. 

The supply of water to a groundwater aquifer and the storage of water in an isolated 
waterbody. 
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The water cycle, including the supply of water through evaporation, transpiration, 
condensation, precipitation, overland flow, and movement of water in an aquifer. 

Directly contradicting states, local governments, and the Chief Counsel for the Small 
Business Administration Office of Advocacy, EPA and the Corps of Engineers claim that the 
proposed definition of "waters of the United States:” 

v" Imposes no direct costs. 

Is not a major rule. 

Creates no unfunded mandates. 

Requires no Regulatory Flexibility Act analysis. 

''' Affects no small entities. 

v" Affects no other levels of government. 

Has no Federalism implications. 

By making those claims the Corps and EPA evaded important analyses and consultations 
that could have greatly improved the proposed rule. To address this significant flaw in the 
development of the proposed rule, a new regulatory proposal must be developed 
employing the following- 

Review and response to comments on the 2014 regulatory proposal. 

>4 Federalism consultation under Executive Order 13132. 

>4 Economic analyses under the Regulatory Flexibility Act. 

Small business and small governmental entity review under the Small Business Regulatory 
Enforcement Fairness Act. 

>4 Review of the unfunded mandates under the Unfunded Mandates Reform Act. 

Compliance with Executive Orders 12866 and 13563, on improving regulation. 

A report to Congress on these actions 
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Need For S. 1140 the "Federal Water Quality Protection Act" 

February 4, 2015 Senate Environment and Public Works Committee and House 

Transportation and Infrastructure Committee Hearing^ 

Mr. Gibbs. You keep saying that you will jSx things in the final rule, that the questions 
have been raised. Will you do a supplemental proposal so the public will have a chance to 
review that before you do the final rule, then, since there has been so many questions raised 
about what sort of things are going to get £xed in the Snal rule? 

Ms. McCARTm'. [a] supplemental would only be required if we certainly go outside the 
boundaries of what we have already teed up in the proposal. And at this point we intend to 
finalize the rule. 


PROMISES MADE BY AGENCIES 

PROMISES KEPT BY S. 1140 

June 11, 2014, testimony by Deputy Administrator 
Perciasepe that wet spots and puddles are not 
waters of the United States. 

Definition of body of water as a traditional 
navigable water, territorial sea, river, stream, lake, 
pond, or wetland; requirement that to be 
regulated water must be within a body of water. 

February 4, 2015, testimony by Secretary Darcy 
that a auarrv that is connected to groundwater Is 
isolated and therefore not a water of the United 
States, and testimony by Secretary Darcy and 
Administrator McCarthy that isolated oonds not 
connected to other waters are not reeulated. 

Definition of isolated as the absence of a surface 
hydrologic connection to a traditional navigable 
water; exclusion for isolated ponds; prohibition on 
use of groundwater as a connection that creates 
federal control over water. 

February 4, 2015 testimony by Secretary Darcy 
that only those waters that flow into a traditional 
navigable water, interstate water, or territorial sea 
are jurisdictional as tributaries. 

Requirement for continuous surface connection to 
traditional navigable water. 

February 4, 2015, testimony by Administrator 
McCarthy that "all of the construction that is done 
to orotect stormwater is extremely imoortant to 
recognize, incentivize, and not confuse." 

McCarthy: ERA intends to maintain the 
longstanding exclusion of waste treatment 
systems. McCarthy: "ERA has not intended to 
caoture features that haye already been caotured 
in what we call MS4 permits, " and it is their Intent 

Exclusions for stormwater, wastewater, water 
supply and agricultural and silvicultural water 
systems, unless built without a required permit or 
unless built in a navigable water without meeting 
the terms of an agricultural exemption, the waste 
treatment exemption, or a permit (such as an MS4 
permit) that identifies the system as a point 
source. 

"to also encourage water reuse and recycling." 

March 16, 2015 speech to National Farmers' 

Union: "We're not interested in the vast majority 
of ditches— roadside ditches, irrigation ditches— 

those were never covered." 
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February 4, 2015, question to Administrator 
McCarthy on "how the use of water by a bird or 
animal can be a legal basis for regulating water 
under the Clean Water Act?" Response: "It is my 
understanding that that is not sufficient as a sole 
reason for jurisdiction, And that was indicated bv 
the Supreme Court." 

Bar on reliance on use of water by birds and other 
organisms to establish connections that create 
federal control over water. 

February 4, 2015, testimony by Administrator 
McCarthy: "approximately 117 million people get 
their drinking water from public systems that rely 
on seasonal, rain-dependent, and headwater 
streams." 

"I think that is the challenge, is for us to recognize 
what tributaries are significant contributors 
enough that thev can impact navigable waters." 
"The definition of 'tributary' and how it relates to 
ephemeral streams is extremely important, how 
that all relates to erosionai features that are 
exempt; are excluded, from the Clean Water Act 
jurisdiction." "Let me mention the ephemeral 
washes, because the significant issue for us is: 

When does an eohemera) flow? When is it 
sufficient duration and intensitv and freauencv 
that it has an ODOortunitv to imoact the Quality of 
the water that is downstream?" 

February 4, 2015, testimony by Administrator 
McCarthy: "It has to be a significant connection 
where that water suddIv or that water body, 
wetland, or system would be able to significantly 

Impact and degrade the downstream waters." 

March 16, 2015 speech to National Farmers' 

Union: "Again, we don't want to protect water 
that isn't of significant concern to downstream 
waters." 

Inclusion for reaches of streams identified on maps 
at the scale ERA used to identify reaches of 
streams that are sources of drinking water. 

The maps are a baseline from which streams can 
then be included or excluded based on whether 
the volume, duration, and frequency of flow in the 
stream would be able to carry pollutants that 
would impact and degrade that navigable water. 

Requirement for the Corps of Engineers, following 
notice and an opportunity for comment, to 
establish measures of flow for streams in different 
geographic areas to determine if pollutants could 
reach navigable water. 

Bar on reliance on water storage functions or the 
water cycle (rather than protection of navigable 
water from pollutants) to establish connections 
that create federal control over water. 

April 6, 2015, blog from McCarthy and Darcy: "The 
rule will protect wetlands that are situated next to 
protected waterways like rivers and lakes, because 
science shows us they impact downstream 
waters." 

Requirement to protect wetlands next to waters of 
the U.S. where they prevent the movement of 
pollutants to navigable waters. 
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